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And does it address an additional topic being the topic of 
governance?---It does. 

With the changes identified in the second statement, is the 
first statement true and correct?---It is. 

And is the second statement true and correct?---It is. 

I tender both of those statements, Commissioner.  Neither 
of them have any PII claims, which is a change. 

COMMISSIONER:  It is.  

#EXHIBIT RC1171A - First statement of Ken Lay 15/12/19.  

#EXHIBIT RC1171B - Second statement of Ken Lay 9/2/20.  

COMMISSIONER:  Mr Lay, can I say thanks for making yourself 
available at short notice to come forward with your 
evidence, it's greatly appreciated?---Thank you, 
Commissioner.  

<CROSS-EXAMINED BY MR WINNEKE:  

Mr Lay, you were the Acting Chief Commissioner for about 
five months from 16 June 2011 until 13 November 2011, is 
that right?---I was, yes. 

And at that point you were appointed to the position of 
Chief Commissioner of Victoria Police, is that 
right?---That's correct. 

I'd like to ask you, if I may, about a couple of matters 
concerning your knowledge and involvement with matters 
concerning Ms Gobbo.  In your statement you've set out some 
information concerning meetings that you attended during 
the period that you were Assistant Commissioner of Victoria 
Police and what you say is during that period of time you 
weren't aware of Ms Gobbo's role as a human source prior to 
that period, is that right?---No, to the best of my 
recollections, that's correct. 

You first became aware that Ms Gobbo had been a human 
source around October of, November 2011, is that 
right?---Yes, I believe that's so. 

That occurred, as I understand it, when - initially it was 
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drawn to your attention that she had made an allegation 
that she'd had a sexual relationship with a member of 
Victoria Police, is that right?---That's correct, yes. 

Now, that arose from a discussion that you had with Acting 
Deputy Commissioner Cartwright and Graham Ashton on 24 
October, is that right?---I believe that's correct, yes. 

And I think you made a note in your diary to that effect, 
or at least you made a diary of a discussion, is that 
right?---That's correct, yes. 

You don't believe that you were informed about her role as 
an informant until later on and that was around I think 2 
November?---Yes.  Look, I have no strong recollection of it 
but I believe that to be correct, yes. 

Now, are you able to recall what you learnt on 2 November 
and the circumstances in which you learnt it?---So 2 
November, just bear with me. 

Have a look at paragraph 14, you say there's an entry in 
your diary - there's an entry in your diary on 24 October 
recording a discussion that I had with Graham Ashton about 
a possible disclosure by a Petra member?---Yep. 

And that Victoria Police's in-house solicitor Finn McCrae 
was to provide advice.  That is the issue about the 
relationship or alleged relationship, right?---That's 
correct, yes. 

You were keeping apprised of that?---Yes. 

Then what you say is that the first reference in your diary 
to Ms Gobbo is on 2 November 2011, she's referred to as 
Witness F.  The diary entry records a conversation with ADC 
Cartwright and, "I do not recall the conversation, however 
in preparing the statement I've been informed by my 
solicitors it may have been on this date that ADC 
Cartwright became aware of a written advice by barrister 
Gerard Maguire which had expressed concerns about 
Ms Gobbo's role as a human source"?---That's correct. 

You say that it is likely that you became aware on that 
date of Mr Maguire's advice?---That's right. 

You subsequently became aware of Mr Maguire's advice I take 
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it?---I did, yes.  I was, yes. 

Can I ask you this, that Mr Maguire's advice, or at least 
the significant aspect of Mr Maguire's advice as far as 
this Royal Commission is concerned is a part of his advice 
contained in two paragraphs, specifically 53 and 54.  Those 
paragraphs speak of Ms Gobbo's role as a barrister and 
speak of the possibility that, "Defence will press to 
obtain documents in relation to all other dealings between 
the police and the source on the basis that it will show 
that the source was providing legal services and advice to 
other targets at the same time as information was being 
provided to police.  This would form the basis of a credit 
attack as well as bolstering the proposition that the 
recorded conversation with Dale was an occasion which 
attracted legal professional privilege".  Do you think that 
you might have been made aware of that paragraph early on 
in your discussions with Mr Cartwright?---I believe that I 
was informed that there was a possibility that there were 
some problems with some prosecutions. 

Then it goes on, "If the role of the source were to be 
fully exposed there is also a possibility that persons such 
as Mokbel, who was convicted in absentia in March 2006, 
would seek to challenge their convictions on the basis that 
it was improperly obtained.  Difficult to predict how such 
an issue might be raised or played out, but there might be 
an attempt to raise the issue in a venue such as the Court 
of Appeal.  It might also have a collateral effect in 
relation to the current sentencing of Mokbel for drug 
trafficking offences after he fled the jurisdiction".  Now, 
do you believe that you might have been informed of those 
matters early on, around 2 November?---Look, I can't, I 
can't recall the specifics of the conversation, but what I 
can recall was that there was sufficient concern from me 
that I needed some advice from outside Victoria Police to 
help me understand the real risks. 

Right.  Now, can I ask you about your knowledge of matters 
concerning Mokbel at that stage.  I take it you were aware 
that Mokbel had issued proceedings in the Supreme Court 
with a view to setting aside a plea of guilty that he'd 
entered because of an assertion that he made that evidence 
which had been obtained against him had been improperly 
obtained because of a failure to swear affidavits?---Yes.  
So this was a very significant issue for Victoria Police 
swirling around at the same time, so I do recall that one 
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of the biggest issues around the affidavit issue was 
Mokbel's name and the impact on those convictions, yes. 

Without going into detail, can I suggest that you were 
aware, around 13 October, that that may well be a problem 
because there was a prospect of a newspaper reporting 
concerns about that affidavit issue with respect to Mokbel 
and the concern that it might have an effect on his guilty 
plea or conviction or finding of guilt and so forth, are 
you aware of that?---Look, I can't recall a media article 
being a part of my considerations. 

Let's have a look at, perhaps if we look at 
RCMPI.0097.0001.0001 at p.119.  This is a note in 
Mr Ashton's diary, Graham Ashton's diary and it appears to 
say, "Calls and emails exchanged through evening re Mokbel 
issue.  Ken Lay wanted to know if we had a problem on 
Mokbel given tomorrow", it appears to say "media 
article"?---Yep. 

"I got a response from Doug Fryer that all Mokbel warrants 
were fine.  I gave that or this advice to Ken, Tim", one 
assumes that's Tim Cartwright, "And Finn McCrae" it appears 
to be.  So I take it, assuming that's correct, that matter 
was very much on the radar at that time?---So what date was 
this, sorry?  

As I understand it that's 13 October 2011?---Yes.  So, look 
I've got no reason to believe that that's not absolutely 
correct. 

All right.  And if we have a look at this entry, 
RCMPI.0140.0001.0001 at p.41.  I think this is an entry in 
your diary of 18 October.  It appears to say, "Affidavit 
issues.  Mokbel appeal.  Judge Montgomery decision to throw 
out evidence re" - then there's a redaction for relevance.  
Do you know what that refers to?  Does that refer to the 
same issue?---I've not seen that entry before so I'm not 
quite sure. 

Is that not your diary?---That's my - yes, that's 
definitely my writing. 

Can I suggest to you that at around that time there were 
issues that you were aware of concerning the Mokbel matter.  
It's been described in your note as an appeal, the evidence 
is that at this stage Mokbel was seeking to set aside a 
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plea of guilty that he'd entered on the basis of this 
affidavit issue, the Marijancevic issue we've been 
describing it as?---My recollection is I had a very high 
level understanding of this, but I was aware that the 
affidavit issues did have an impact on Mokbel and there may 
be some proceedings to, to see what that impact may have 
had. 

I follow that.  And then superimposed on that particular 
matter, then we have your briefing on 2 November 
concerning, you believe, the Maguire advice and the 
potential that Ms Gobbo may well have, her conduct as a 
human source may have had an impact on proceedings such as 
Mr Mokbel's proceeding?---Am I able to see that entry?  

Yes, by all means.  If we can have a look at an entry - 
just excuse me.  What we'll do is we'll get your original 
diaries if we could?---It may be helpful.  That entry on 2 
November, I think there's two issues in that one entry, 
captured in that one entry that I might, I'd like to just 
give the Commissioner some clarity around. 

Yes, certainly.  I think, Mr Lay, it's an entry at about 
1.26 on 2 November 2011?---Would you like me just to talk 
you through that?  

Yes please, thank you?---Tim Cartwright, Acting Deputy 
Commissioner Tim Cartwright's given me some verbal advice 
in relation to Witness F.  

Yes?---I'm assuming that may well, that could be around the 
Mokbel issue.  And the OPI discussion regarding possible 
allegations, I believe that actually relates to the Pope 
issue. 

Yes.  That's correct.  There was some suggestion that the 
OPI ought be involved in this allegation to determine 
whether or not there was any impropriety?---Yes, and again 
just looking at it, at some documentation that my counsel's 
provided me, that would appear to relate to a discussion 
that Tim and the OPI had on 30 September, yes. 

30 October?---October, sorry.  October, yes. 

Look it's not clear from your note, what you say is, 
"Whilst I don't recall my conversation with Cartwright on 2 
November, if he became aware of Maguire's advice that day 
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then my diary note is likely to be a record of him briefing 
me on the concerns raised by Mr Maguire"?---Exactly. 

To be fair, you say, "Well look, I don't recall"?---Yes. 

But if he's aware of what Maguire said, it's certainly a 
matter that you would expect him to raise with you?---Look, 
I have every confidence that Deputy Commissioner Cartwright 
would have raised it with me and I suspect that's the time 
he did. 

Can I just ask you this:  bearing in mind - it may well be 
that you don't recall being advised about those matters.  
You do have a recollection as a general, a more general 
recollection, you were aware of Maguire's advice and his 
concern about the possibility of an appeal because of the 
involvement of Gobbo and Victoria Police?---Look, I 
definitely, I definitely recall the concern about the 
affidavit issue and what impact that may have.  Now - - -  

That's a separate issue to - the affidavit issue is a 
separate issue to Gobbo acting as an informer with respect 
to Mokbel, I take it you understand that?---H'mm. 

It's likely - because subsequently you became involved in 
the process of setting up the Comrie Review?---I did. 

I think you had discussions with Neil Comrie?---Yes. 

And the early Terms of Reference, proposed Terms of 
Reference, actually speak of the Maguire advice?---Yes. 

And indicate that the Maguire advice will be provided to 
Neil Comrie?---(Witness nods.) 

Do you recall reading the Maguire advice, having it in your 
hand and reading it, or copies of it?---I don't recall.  I 
may well have, I simply don't recall.  I'm sorry. 

Would you be prepared to agree with this:  if you've got a 
barrister who's provided an advice raising that concern, 
that it would be a matter of significance for Victoria 
Police?---Um, yes, I do. 

Bearing in mind that you've got significant very public 
notoriety of Mokbel's application, the issues with respect 
to the affidavit, the simple fact that he was a very high 
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profile criminal, if it became apparent that conduct of 
Victoria Police in association with a person who had 
previously been a barrister may well have led to, or may 
give this fellow an opportunity to set aside a conviction, 
that would be a matter that really needed to be looked 
into, I take it?---Absolutely. 

And your expectation is that those reporting to you, those 
with responsibilities for criminal prosecutions and crime, 
would, would in fact look into what Mr Maguire had said and 
come to a view about whether or not there was any accuracy 
or whether or not there was any reason to be concerned, do 
you accept that?---Yes.  So there's two pieces to this. 

Yes?---There's the internal review of this which is very, 
very important.  I always, where possible, would seek an 
external review on issues that are high risk to the 
organisation and this would be an example of this and this 
is an example of why I would have reached out to Neil 
Comrie to test, test what Victoria Police had done, but 
also test what I was hearing. 

Right.  So one of the concerns might be, or at least 
criticisms might be, well look, when Comrie was engaged, 
his task was to look at processes?---Yes. 

With respect to the management of Ms Gobbo, and procedures 
that were put in train when it came to transitioning 
Ms Gobbo from being a human source to a witness, but he 
wasn't instructed to look closely at the possibility, for 
example, that Mr Mokbel's case might have been impacted, do 
you follow that?---Yes, I follow that. 

Have you considered that since, that particular 
matter?---No, no, I hadn't but let me say, as Commissioner 
I would expect those sort of issues be raised with me by my 
people and, look, I'm not sure if it's an opportune time, 
Commissioner, just to outline how I saw my role as 
Commissioner, particularly with these operational pieces?  

Yes, by all means?---Okay.  So Victoria Police is a big 
broad organisation.  At the time it had 17,000 people, it 
had a budget of about $2.4 billion.  The work that the 
Commission is looking at is a very narrow area of the role 
of Victoria Police, so this is a very, very difficult and 
complex piece.  Alongside this piece in Crime Department 
there would be any number of other very complex 
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investigations around counter terrorism, around drug 
dealing, around corruption and the like, so it was very 
important for the governance of these matters that Deputy 
Commissioners, lawyers were across this to raise issues 
with me where they saw fit.  So if we park those issues 
that were happening in the crime space, the other part of 
the organisation in the operational part with the uniform 
police, 440-odd police stations across the State, all with 
their own problems, all with their own challenges and 
issues.  Again, many, many things occurring there where 
Deputy Commissioners and Assistant Commissioners were 
across really, really complex issues.  That was the 
operational part of the organisation.  There was also this 
piece around the administrative piece where we had really 
complex technology problems, severe criticism of the 
organisation bout the way we were managing our technology, 
lots of steering groups, lots of advice coming to the 
Commissioner about some of those challenges.  At the same 
time we had probably one of the biggest building programs 
that the State had seen as a result of the 2010 election.  
Again, really big projects, important that I saw pieces of 
this and again this got briefed up.  So whilst this is a 
really important and difficult piece, it was one of many, 
many, many issues that came through the Commissioner's 
office and through the Deputies about how they were 
managed, what the governance was looking like and the risks 
associated with it.  So it's true to say I wasn't across 
finer detail, I couldn't be, but I certainly was across the 
higher level issues. 

I follow that.  If we can have a look at this document, 21 
November 2011, this is an email chain VPL.0100.0001.0493 at 
p.0533.  This is a note to the effect that your meeting 
with Neil Comrie, and I think you had with you a draft 
proposal of the Terms of Reference that Mr Comrie was going 
to look at.  We see here it's a note I think from Jeff Pope 
to Shane Paton, "Shane I understand that Ken is meeting 
with Neil tomorrow.  At a meeting on Friday afternoon it 
was resolved that I would draft this proposal to inform Ken 
's discussion with Neil.  The document is not to be handed 
to Neil yet but Ken may wish to refer to it to give Neil 
more context.  Grateful if you could provide to Ken in the 
meeting".  Then if we have a look at the next page of the 
document, this is the proposed Term of Reference.  And what 
it says is that, "Human source 3838, human source 
registered with and managed by VicPol.  Primarily managed 
by the SDU for a number of years.  In September and October 
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of 2011 Mr Gerard Maguire was engaged by Victoria Police to 
provide advice on a public interest immunity matter.  And 
the legal advice raised concerns about how she was tasked 
by the SDU.  Having regard for the advice provided by 
Mr Maguire which will be provided in due course, VicPol 
seeks a review of the following.  All aspects of the 
recruitment, tasking and a sample of other human sources, 
the appropriateness and effectiveness of the control 
measures around the tasking of Ms Gobbo and a sample of 
other human sources".  Now, it seems clear enough, if we 
accept that the email and the fact that you're likely 
provided with the draft proposal, at least to this extent, 
you know that Maguire has provided an advice, you know the 
advice raises concerns about how she was tasked, we know 
that those two particular paragraphs raise the possibility 
that Mokbel and others may have a basis to approach the 
Court of Appeal.  You accept that you were aware of those 
matters?---I've certainly seen this document, yes. 

And you were across it sufficiently to speak to Neil Comrie 
to, in effect, let him know what it was that you were 
seeking him to do, do you agree with that?---Correct, yes. 

I'm simply putting this proposition, that it would have 
been, can I suggest, appropriate, given what Mr Maguire had 
said and the concern that that would clearly have raised 
with Victoria Police in setting up this review, to make it 
clear that what ought to occur is that in some way, shape 
or form the concern about Mokbel ought be addressed?---Yes.  
Look, I understand what you're saying.  I would say, 
though, that there would be an expectation that that would 
be dealt with in relation to, from a far more legalistic 
perspective rather than Neil Comrie's perspective.  So 
there would be an expectation that Finn and his people 
would be doing that work too. 

That's what I'd like to ask you about.  You accept that 
those matters need to be and needed to be looked 
into?---Absolutely. 

What you say is that the task of Mr Comrie wasn't designed 
to establish whether or not convictions had been set aside 
by the use of a barrister as a human source, or might be 
suspect, that's not what its purpose was?---That's not 
Comrie's role, he's not a lawyer, Steve Gleeson's not a 
lawyer, so clearly that's the case.  It's not Neil Comrie's 
role. 
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Can I ask you this:  were you satisfied that those 
particular legal issues were being dealt with, and, if so, 
how were you satisfied?---Look, my understanding, again 
this is from the review of documents, that when Maguire's 
advice landed Graham Ashton spoke to the Commonwealth 
Director of Public Prosecutions about this issue, so there 
would be an expectation from me that a similar conversation 
may have been had with the OPP.  Now, having said that, the 
issue from Maguire's advice, whilst compelling, wasn't 
absolutely definitive, it was about may be, could be, 
might, and the like.  So this is why, this is why the 
Comrie advice was received.  It was asked for, but equally 
there would be an expectation that alarm bells would be 
ringing with - - -  

Alarm bells would be ringing?---Yes. 

What you say is you're aware that this all came up in the 
Dale prosecution, the allegation, the Commonwealth 
prosecution of Dale to the effect that he had lied to the 
ACC?---That's correct, that's correct. 

And Maguire's advice was sought in that regard?---That's my 
understanding, yes. 

As a consequence of his advice charges were withdrawn 
against Dale because it was felt that it would not be 
possible to proceed because there would at least, there'd 
be a concern about Ms Gobbo's health and safety?---I wasn't 
across that detail. 

And indeed, you understand that there was sufficient, or 
there was significant communications between Graham Ashton 
and the Commonwealth with a view to having charges 
withdrawn?---Look, from reviewing the documents my 
understanding is that that's what happened.  That would be 
my expectation at the time.  Do I recall having a direct 
conversation with Graham about this?  No, I don't.  But I 
would be surprised if I hadn't. 

The issues raised by Mr Maguire concerning Mokbel's matter 
were different matters all together.  They were issues of 
relevance to Mokbel and not to Dale, do you follow that?  
And you say, well look, alarm bells, yes, but nothing 
definitive?---Alarm bells. 
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Yes.  Given Victoria Police's, one of Victoria Police's 
major functions, investigating and prosecuting crime, 
ensuring that people are properly convicted, this is 
something that was at the heart of Victoria Police's role, 
the possibility that they had improperly obtained a 
conviction?---That, that issue had been raised as a 
possibility, yes. 

If she had represented Mokbel at the same time as informing 
on him, that would be very, very concerning?---Certainly I 
hadn't turned my mind to that.  I didn't have an indication 
that was the case, but I would have thought that people who 
were much closer to that than I was may well have raised 
concerns. 

The effect of Mr Maguire's advice was just that, wasn't it, 
that there was at least that possibility she had been an 
informer informing on him and acting for him at the same 
time?---Exactly, it was a possibility. 

If the view was that Comrie wasn't going to deal with this 
issue, how was it going to be dealt with as far as you were 
aware at the time?---Well I would have thought that that 
would have been through Graham and Finn. 

Do you believe you had discussions with Graham Ashton and 
Finn McCrae about that particular matter?---Yes.  Look, I'm 
sure I did, but I don't recall them in any detail.  This 
is, this was obviously a significant issue so I suspect my 
response would have been, "Well, what are we doing about 
it?"  

"What are we doing about it"?---Yep. 

Are you able to find any communications that you've had 
with either Graham Ashton or Finn McCrae to that effect, 
"What are we doing about this?  What's being done about 
it"?---No, I'm not, no. 

Was it a case of, "It wasn't something that I turned my 
mind to", or is it something that you did turn your mind to 
and just assumed that those people would be dealing with 
it?---Yes, probably the latter.  You know, clearly when, 
when a Deputy or your legal advisor is aware of these 
issues there's an expectation that they're addressed. 

Was Mr McRae your primary legal advisor?---Certainly if I 
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had any issues from a legal perspective I would reach into 
Finn.  Now, again this was, I think it was - it was very 
early in my Commissionership, so again if there was an 
issue with any legal flavour at all I'd speak to Finn. 

If this was a matter which caused concern on the part of 
Mr McRae and Mr Ashton, would you be - would you expect 
them to say to you, "Ken, look there is a real problem 
here.  We believe that Comrie can look into the procedural 
issues, but we've got another issue here which is a 
potential cloud on the horizon, how do we deal with that?"   
Is that what you'd expect?---Well, a conversation like 
that, I would expect, yes. 

All right.  

COMMISSIONER:  I think that draft proposal is Exhibit 1102, 
it's already been tendered, yes. 

MR WINNEKE:  Thanks Commissioner.  It seems that by 
February of the following year the Terms of Reference were 
perhaps focused or narrowed, but the effect of it was by 
February the 7th, if we can have a look at this document 
here, VPL.0005.0013.1429, this was the Term of Reference, 
in effect the instruction to Mr Comrie, as at 7 February.  
And if you go down the bottom you can see that at this 
stage there's no specific reference to Mr Maguire's advice, 
nor to the fact that it would be provided to the reviewer, 
and, "The Terms of Reference now are focusing on the 
process and associated issues whereby a human source may 
transition to become a witness including the adequacy of 
controls and risk recognition, arrangements and mitigation 
for such instances.  Adequacy of existing human source 
policies, procedures instructions and control measures, 
including actual management and operational practices 
utilised having regard to the particular professional 
standing of Ms Gobbo".  Now, do you think you would have 
been aware as at that time that these were now the 
instructions to Mr Comrie?---Could I just see the entire 
document, rather than that?  

COMMISSIONER:  I think this is Exhibit 888?---Thank you. 

MR WINNEKE:  Yes, it is, Commissioner?---Yes, that's the 
document that was provided to me. 

Ultimately I think the two point Terms of Reference were as 
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Mr Comrie finally considered them, although I think they 
were in reverse order, certainly in the letter that he 
wrote to you which accompanied his report later on in the 
year?---Yes. 

That was his task as you understand it?---That's correct. 

And you don't take any issue with that?---No, I don't. 

What appears to be the case is that during the course of 
Mr Gleeson's examination of these files, he discovers some 
matters which were of concern to him and they were raised 
with you, can I suggest, around the early part of June, 6 
or 7 June.  I take it you accept that?---I do, yes. 

I think on 7 June, have you got your diary there?  You were 
briefed by Mr Ashton and Mr McRae about concerns in 
relation to what you've described as Witsec, is that right?  
If you have a look at your diary on 7 June?---Yes, that's 
correct.  That's correct. 

You then get another briefing on 19 June.  You got a 
briefing by Pope, Mr Pope, concerning what you regarded as 
significant or what was described as significant issues 
around the behaviour of some members?---That's correct. 

If we could have a look at that diary entry perhaps.  You, 
"Spoke to Jeff Pope re Comrie Report re human sources 
review.  Advised I will get the report when I return from", 
I think you were overseas, is that right?---That's correct. 

"And there may be significant issues around the behaviour 
of some members."  Now, do you recall what it was or what 
the issues were that you were told about?---Well, it was 
Gleeson's coming advice. 

The out of scope matter?---Yes, that's it. 

It's been described as?---That's it, yes.  So I suspect 
what's happened is on - on 1 June - sorry, I'll go to 7 
June. 

Yes?---Ashton and McRae briefed me about some concerns and 
I suspect that relates to some visibility they had of Steve 
Gleeson's concerns. 

Yes?---Pope then got visibility of that and advised me that 
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there's a report coming in the next couple of weeks which 
is going to raise these issues. 

Was there any discussion about what would need to be done 
about these particular matters?---Not that I recall. 

On 21 June I think Mr Gleeson briefed you about these 
matters.  If we have a look at this, VPL.6023.0009.8743.  I 
tender those entries, Commissioner, of Mr Lay's if I 
could?---Yes. 

COMMISSIONER:  Just those ones or all the entries you have 
taken him to?  

MR WINNEKE:  The entries I have taken him to from his diary 
so far. 

COMMISSIONER:  All right then. 

#EXHIBIT RC1172A - (Confidential) Extracts from Mr Lay's
     diaries.  

#EXHIBIT RC1172B - (Redacted version.) 

MR WINNEKE:  If we have a look at this email.  It seems 
that you've spoken to Stephen Gleeson about his concerns on 
21 June 2012?---Yes, that's correct.  I suspect that's as a 
result of the conversation I'd had on 7 June with Graham 
and Finn as a result of the conversation I had on the 19th 
of June with Jeff Pope and I'd actually run into Steve at 
another, it was an emergency management conference I'm 
assuming, and I took the opportunity to raise it with him.  
Now what the exact concerns were, what the exact 
conversation was, I'm not certain, but clearly what I'd 
been told was exercising my mind. 

I'll tender that, Commissioner. 

#EXHIBIT RC1173A - (Confidential) Email.  

#EXHIBIT RC1173B - (Redacted version.)  

What you understood, I take it, was that the particular 
matters of concern to him didn't fall within the Terms of 
Reference that Mr Comrie was engaged to investigate?---Yes. 

But these would be dealt with in a separate way?---Yes, and 
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he was exercising - well, he was, he had obligations under 
the Police Regulation Act to report certain things so 
clearly that was a part of it as well. 

If he formed the view that a police officer had potentially 
engaged in misconduct then he was obliged to report that to 
a superior officer?---Absolutely, that's correct. 

Indeed, if a Chief Commissioner was of the view that 
officers had engaged in improper conduct, then he was 
obliged to report it to the - - -?---OPI. 

The OPI?---Yep. 

I follow that.  Now, subsequently you were provided with 
his out of scope notification and this might refresh your 
recollection, if we have a look at this document, 
VPL.0100.0010.4006.  If we can go down to page, the third 
page.  It's a note from Jeff Pope to you.  It's got a date 
of 22 June 2012 on it and he says he received the file from 
Superintendent Gleeson on Friday, 22 June, midafternoon.  
He attached the report for your information.  Is that your 
handwriting on it, on the document?---It is.  Yes, it is. 

Can you read the handwriting in the top corner of the 
document?---I can. 

Yes?---Sorry. 

"Legal advisor being milked", what does that mean?---So if 
you go to the document.  I was, I was interested in the 
amount of information that had been provided by this 
particular legal advisor and it was a notation from me that 
it seemed like a lot of information had been extracted from 
this witness. 

As I understand it your concern was that given what was in 
the document, I'll come to that in due course, but your 
concern was that in effect Victoria Police was milking a 
legal advisor for information?---Look, I was surprised at 
the amount of information that had been extracted. 

Right.  But one would assume, given the concerns that had 
been expressed in Mr Maguire's advice about the concerns 
with respect to Mokbel, you can't have been completely 
surprised?---Look, I think this is the first time I'd 
actually seen it written and articulated and, again, I just 
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come back to the point, I was quite surprised about the 
information that had been extracted. 

All right.  Now it appears to be the case that you received 
this document on 12 July 2012, so quite some time after the 
file note suggests or the memo suggests.  Do you recall 
being a little bit concerned about why it was it took so 
long to get to you, if indeed it did take that amount of 
time to get to you?---I'd been overseas in that gap so that 
was the reason. 

Okay.  Just underneath the "being milked" you've got 
"OPP"?---Yep.

Is that right?---Yep 

"Government and"?---Governance. 

I'm sorry, "Governance and who knew what"?---Yes. 

Are you able to explain what you meant by those 
entries?---So when, when I read this document for the first 
time I'm obviously making some side notes.  Now whether 
this was to raise with Jeff Pope in the discussion with 
him, whether it was to raise with the OPI, I'm not sure, 
but there were some key issues here.  There was, firstly, 
my gratuitous observation that an awful lot of information 
had seemed to have been obtained from the witness.  The 
next piece was around the OPP clearly needed to have 
visibility of this, and the last piece is around the 
governance of this about when I look at issues like this I 
need and want to understand who's had visibility of this, 
who has governed it, who has been responsible for it, who 
has had oversight of it.  It's that piece about how has 
Victoria Police looked after this?  

If we can briefly have a look at the document.  Can we 
scroll down, please.  This is, what this is, as I 
understand it, is a note of Mr Gleeson's to Mr Pope.  
Basically carrying out his obligation pursuant to the 
Police Regulation Act, an obligation to report, 
correct?---Exactly. 

And he's describing what's going on.  And then he, if we 
keep going down the page, he notes that, that a SWOT 
analysis was prepared by a member of the SDU, we don't need 
to name him, but it referred to a number of things.  
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Firstly, "Possible OPI Government review into the legal 
ethical implications of what had gone on.  Judicial review 
of police actions in tasking and deploying one of their 
own.  Public interest immunity, she is well-connected 
within the Victorian legal fraternity, and a threat also.  
OPI review, a serving barrister assisting police.  
Consideration of unsafe verdicts and possible appeals, 
prosecutions, current, Mokbel and future".  Now, that would 
have, can I suggest, brought to mind the concerns which had 
been expressed by Mr Maguire the previous year in his 
advice, wouldn't they?---Yes. 

Is that why you've got a reference to the OPP?---Yes, 
exactly. 

So your view is that it's something that the OPP ought be 
made aware of, is that right?---Absolutely. 

Did you understand that the OPP, there had been a 
discussion with the OPP by this stage?---Yeah, my 
understanding was on 1 June Finn McCrae had briefed the 
OPP. 

And did you have a discussion with Mr McRae about his 
briefing of the OPP?---Look, I don't recall the discussion 
but I'd be amazed if I didn't. 

Did you understand that it was, or it would have been 
appropriate for, at this stage, with this information, for 
Victoria Police to very closely examine its holdings to 
determine whether or not there was at least the possibility 
of unsafe verdicts and possible appeals and prosecutions 
current which might need to be looked very closely 
at?---Yes.  So my first reaction when I read this was to 
get to the OPI and have the discussion with the OPI about, 
okay, what's this look like, what are the risks, what are 
the challenges, what needs to be done here?  

In terms of the - was that with a view to determining 
whether or not cases might have been affected, there might 
have been miscarriages of justice, or was that a case of, 
"Look, we better let our regulator know about what certain 
police officers have been up to"?---Look, I think it was 
probably both. 

Was it your expectation that the OPI could tell you whether 
cases might have been affected or was that really a matter 
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for the Victoria Police to consider?---Look, I think it's, 
was a combination of the OPI, the OPP and Victoria Police.  
So shortly, I think it was the day after this, the OPI had 
visibility of it, so my expectation was that it was a 
combination of all three agencies. 

You had a meeting with Mr Pope I think on 17 July 2012, is 
that correct?  If we have a look at RCMPI.0401.0001.0001 at 
p.59.  That's your note there, is that right?---That's my 
note, yes.  That's my note. 

"Speak to Jeff Pope re OPI, Witsec issue.  Determine to 
take to" - - -?---"Take to OPI when we can.  Find time in 
RB", Ron Bonighton's, "Diary". 

I think on the 20th you go and see Mr Bonighton, is that 
correct?---That's correct, yes. 

Have a look there, we see at 16:15, "OPI office re briefing 
re" - you've described it as Witsec?---Yes. 

I take it you're referring to these out of scope 
matters?---That's right. 

The document that was provided to the OPI it appears was a 
version of Mr Gleeson's out of scope document but not the 
same document.  It was adjusted, if you like.  Do you 
recall what was, what that adjustment was?---No, I don't. 

Can I suggest to you that what Mr Gleeson had done - if we 
go back to Mr Gleeson's document if we could.  Go down to 
the bottom of that document.  Keep going down to the bottom 
of that.  We see at the bottom it says this, that, "I'm 
conscious of my Police Regulation Act obligations to report 
apparent misconduct and accordingly provide this report to 
you for appropriate attention".  Right.  Did you understand 
that one of the concerns that Mr Gleeson had was that, at 
least insofar as the possibility of misconduct was 
concerned, he was concerned that very senior members of 
Victoria Police such as Mr Overland, Mr Ashton, 
Mr Cornelius, Mr Moloney, might have perhaps engaged in 
misconduct, was that the gist of your discussions with him 
or not?---No, no.  I don't recall that.  I'm sure if that 
had been raised I would recall it. 

Right, okay.  So you don't ever recall being concerned that 
that might be the case?---No, I don't. 
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All right.  The document that was ultimately provided to 
the OPI didn't contain that paragraph, it didn't contain 
the paragraph, "I am conscious of my Police Regulation Act 
obligations to report apparent misconduct and accordingly 
provide the report for your appropriate attention".  When 
you went to see Mr Bonighton did you provide the report or 
at least provide the information to Mr Bonighton because 
you considered that police officers might have engaged in 
misconduct?---If you go back to the original advice from 
Steve Gleeson. 

Yes?---So if you look at the weakness of threats, threats, 
threats, right through that there's a threat of police 
officers may have done the wrong thing. 

Right?---So to me that was very much within the OPI's 
remit. 

Right.  Can we just go to the previous page, please.  
There's a note to the effect that, "On 15 June I was 
provided with two folders of material to the Petra Task 
Force steering group.  The group consisted of then Deputy 
Commissioner Simon Overland, then Assistant Commissioner of 
Crime Dannye Moloney, then Assistant Commissioner of ESD 
Luke Cornelius with the oversight being provided by then 
Director OPI Graham Ashton".  Keep going.  "Records reflect 
that on 5 January Moloney delivered to Deputy Commissioner 
Overland as chair for the steering group a file that 
originated from the Covert Services Division.  The apparent 
purpose of this file was to alert the Petra steering group 
to considerations thought relevant when contemplating if 
3838 should transition from human source to become a 
prosecution witness" and then there were a number of 
matters referred to in a cover sheet?---Yep. 

Right.  And then, "There are no minutes attached to this 
file to indicate who was present at the steering group 
meeting or to confirm if in fact the file was circulated, 
considered or discussed at all".  And then there's further 
entries about what was within the electronic SDU records.  
Now, did you understand that the question of the 
transitioning of Ms Gobbo from human source to witness was 
one of the Terms of Reference that Mr Comrie had been 
tasked to look into?---Yes. 

And did you consider that it would be appropriate to 
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determine what matters were considered by those senior 
officers when it came to transitioning Ms Gobbo from source 
to witness?---No, I didn't go into that detail, and again 
this report was some advice to me about some possible 
misconduct by police. 

What was the possible misconduct that you 
considered?---Well if you look at the, the weaknesses, 
threat, threat, threat.

Yes?---If you look at the three dot points in the document 
about risk to organisation and the other two dot points. 

Yes?---If you look at the inference from Steve Gleeson that 
he needed to exercise his obligations under the Police 
Regulation Act, this raised concerns with me about the 
actions of police.  So this belonged in one place and one 
place only and that was the OPI. 

You suggest, or you read that document and considered that 
it raised concerns about police.  Would you consider that 
it raised concerns only about those people who are directly 
dealing with Ms Gobbo or did it raise concerns about other 
people who were supposedly oversighting those particular 
police officers?---Look, I didn't, I didn't know and I 
don't think I made that judgment. 

Right?---It was, if I recall I went and had a conversation 
with Mr Bonighton in the first instance about the advice 
I'd received and followed it up with a written advice a few 
days later, but when a Commissioner receives advice like 
this, there's very clear obligation on me to raise it, to 
raise it with the regulator. 

Yes, all right.  

COMMISSIONER:  The document is part of Exhibit 1121, the 
material retrieved from Pope's safe.  So we probably don't 
need to re-tender. 

MR WINNEKE:  That's been tendered. 

COMMISSIONER:  Yes, it's part of that so we don't need to 
tender it again. 

MR WINNEKE:  No, I won't tender it, Commissioner.  Perhaps 
if we could have a look at - just excuse me.  If we can 
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have a look at this document - I'll just leave that for the 
moment.  Now, you then are involved, or you understand that 
on 25 July you were aware that there's another matter going 
on and that is the issue of what's been described as a 
whistleblower complaint concerning the settlement of 
Ms Gobbo's civil litigation?---Yes, so I believe I received 
a letter. 

Right.  Did you receive the letter which contained the 
draft or at least the paragraphs that the Ombudsman wanted 
Victoria Police's comment about, do you recall seeing that 
document?---Perhaps I need to look at it.  I don't recall 
it. 

All right.  Let's have a look.  Have a look at 
VPL.0005.0010.2677.  I'm sorry, Commissioner, 
0005.0018.0665.  I apologise.  You weren't aware of the 
civil litigation when it was occurring, I take it, or at 
least you weren't involved in that, is that right?---No, my 
understanding is that occurred well before my time as 
Commissioner. 

You say in paragraph 27, "I've been shown documents dated 
around July, latter part of July 2012, that show Mr Brouwer 
was also corresponding with Mr McRae about an investigation 
into Victoria Police's settlement of Ms Gobbo's civil 
claim".  Right.  Now, can we just scroll through that 
document there, or go to the top of that document there.  
The first page of that document.  That's a response dated 
28 June 2012 by Mr McRae to a letter from a Mr Brouwer.  
Now, do you say that you would have seen that 
document?---This would have been prepared for me and I 
would have, I would have signed it, yes. 

If we go to the bottom of it, it's a letter which has been 
written by Mr McRae and signed by Mr McRae?---There you go, 
okay. 

Is it something that you would have been aware of at the 
time?---Look, that may have been buried deep in the file.  
I'm assuming you're suggesting I put a letter over the top 
of this item. 

No, I'm not.  I'm wondering whether you would have been 
aware of these matters, that is it was alleged that 
Victoria Police had precipitously settled litigation with 
Ms Gobbo?---Okay, I apologise. 
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Were you aware of that investigation?---Look, I'd have to 
say no, there would be no reason for me to be aware of it, 
but I have become aware of it since that time, it's really 
difficult to actually understand when I did first become 
aware of it but I suspect it was when the file came back to 
me at some stage, but certainly in relation to the process, 
the settlement, I had no visibility of that at all. 

I'm not suggesting you had visibility of that.  I'm asking 
you whether you're aware of this process, you refer in your 
statement to having been shown documents dated around this 
time and about that investigation.  You don't recall having 
any involvement in the civil claim?---Yep. 

But you expect that you were, just excuse me - let me ask 
you to have a look at this document then, also, 
0005.0018.0675.  This is an attachment apparently.  You've 
referred to this in your statement at paragraph 27.  This 
is a letter written on 13 June 2012, which you refer to in 
your statement, to Mr McRae.  And he says that he's 
finishing, finalising his investigations into allegations 
of improper conduct involving Victoria Police.  Completed a 
draft report.  And as Mr McRae has referred to in the 
report he's providing you with an opportunity to comment on 
relevant sections before the report is finalised?---That's 
correct, yes. 

Is that something that Mr McRae would have discussed with 
you, do you believe?---Look, I don't recall.  I'm thinking, 
I'm thinking probably not. 

Right.  Is it something that you would, as Chief 
Commissioner, have expected to have been involved in or at 
least discussions, had discussions about?---Look, if there 
are clear issues, problems, recommendations, yes, I should 
have visibility of them.  Particularly about if there had 
been wrongdoing or inappropriate behaviour, clearly I 
should have. 

If we go to paragraph 104 of the draft report.  If we can 
just scroll through that.  What Mr Brouwer's asking 
Mr McRae to do was to comment upon various findings that he 
proposed to make.  Paragraph 104 refers to evidence 
provided by Ms Gobbo at interview and, "Documents obtained 
from Victoria Police's civil litigation division do not 
indicate that Ms Gobbo provided information about her 
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clients to Victoria Police and Ms Gobbo had said that she 
didn't provide Victoria Police with information about her 
clients".  Now, around this time, that is June of 2012, 
certainly it was becoming quite apparent that there were 
real concerns that indeed that's exactly what Ms Gobbo had 
done.  Now, Victoria Police or Mr McRae's response didn't 
take issue with the propositions that were raised in 
paragraph 104 and didn't correct it, didn't suggest, "Well 
look as far as I'm aware that may not be".  Now Mr McRae 
has said, "Look, I wasn't able to provide information about 
those matters", but is it a matter that you discussed with 
him, the fact that there had been a view held by the 
Ombudsman, given the evidence that Ms Gobbo had given, that 
she hadn't provided any information to Victoria Police 
about her clients, was that something that was exercising 
your thoughts, that is, "Should we be telling Mr Brouwer 
that he may be wrong about that because" - - -?---Yes. 

- - - "we've got concerns that Victoria Police did obtain 
that information from Ms Gobbo"?---No, look, I've got no 
recollection of that and I'm, I'm not sure I've ever read 
paragraph 104.  I'm certain I haven't. 

I only raise it, Mr Lay, because it's referred to in your 
statement?---Yes. 

You say, "I probably didn't read these documents"?---Well, 
I'd - read 104 pages or whatever, no, I probably wouldn't 
have read them in detail. 

Right.  Could we have a look at Mr Gleeson's diary of 31 
May 2012, this is an entry of 31 May 2012.  
VPL.0099.0021.0039 at p.38.  There's a diary entry on the 
top left corner.  If we have a look at that.  That's 
Mr Gleeson's diary.  "Discussion with Neil recent 
revelations, indication that members of the SDU have an 
awareness their conduct in operating 3838 may have 
underpinned unsafe verdicts.  Threats.  Perverting course 
of justice.  Not blindly done.  Now knowingly done.  
Concern as to if Petra steering committee any way involved 
in receipt of this information/questions".  And then it 
says, "Where to take this given that the Petra steering 
committee involved ESD, Crime, Deputy Commissioner, OPI and 
intel covert support.  Overland, Ashton, Cornelius, 
Moloney, Biggin.  Neil's advice, beyond the scope of what I 
was engaged to provide.  Direction required and meet with, 
suggest meet with Ken Lay and Finn and to include Jeff 
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Pope"?---Not to include Jeff Pope. 

"Given personal involvement in, it seems, arrangements."  
Now - and to obtain direction.  It appears that Mr Gleeson 
spoke to, I think, Mr Ashton and Mr McRae about it and 
determined not to speak directly to you.  It says, if we go 
down, "I also explained other issues and new potentially 
incriminating avenues of information only now been made 
known to me.  Neil's advice, do not pursue present.  Await 
meet with Ken and Finn.  Game changing though and direction 
required and no statutory obligation on Neil" but a 
statutory obligation on him.  Now, do you recall that 
information coming to you, the concern about the potential 
involvement of those members of the steering 
committee?---No, I do not. 

No, all right?---Let me just make an observation though.  
Steve's comments are far stronger in his diary than they 
are in the advice. 

The advice doesn't explicitly refer to potential 
impropriety on the part of those people?---No, no. 

If we have a look at Mr Gleeson's statement 60 to 61, 
VPL.0014.0084.0001.  

COMMISSIONER:  Mr Gleeson's diaries are 1110, Exhibit 1110.  
Paragraph 60 to 61.  He says, "On 21 June I - it was 
apparent to me early on in the review process that there 
were serious issues beyond the scope.  Prepared a letter 
dated 22 June setting out the out of scope matters.  21 
June, meeting with the Chief Commissioner on other matters 
when he asked me questions about the out of scope issues.  
I recall that I informed the Chief Commissioner that there 
would be a separate report addressing these matters and I'd 
be recommending that some of these matters may require 
investigation by the OPI given the seniority of some of the 
members concerned and the nature of the issues involved".  
Now, I asked you questions about that before, but do you 
maintain that there wasn't a discussion with you or you 
don't recall there being a discussion with you about the 
seniority of those members?---Look, I can't recall the 
conversation with Steve.  At the time, I've got no doubt 
that the conversation took place.  But if you're putting to 
me that Steve suggested that Deputy Commissioners, 
Assistant Commissioners, Commanders were acting corruptly 
or inappropriately, that certainly didn't happen. 
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Right.  As you point out, the document that was ultimately 
prepared, the 22 June letter, didn't appear to make it 
clear that those people could be the subject of 
Mr Gleeson's concern?---Yes, it's worrying the 
inconsistency with the diary entries and the letter that 
actually came to me. 

Yes, yes, all right.  Now, on 30 July Mr Gleeson, I think, 
speaks to you about what was then the draft Comrie Review.  
Do you believe that you had discussions with him about 
what, about the review prior to its publication and 
signing?---Yes. 

In fact I think the review was signed on - - -?---Yes. 

- - - 30 July.  You didn't get it until 6 August, it 
appears.  If we have a look at this 
VPL.0100.0001.0606?---Yep. 

You say in your statement that you received it on this day.  
It comes to you - I withdraw that.  Mr Ashton has received 
a memorandum from you indicating that you had received on 
that day a copy of the review, right, relating to the 
adequacy of human source policies, procedures, et cetera.  
There are 26 separate recommendations, indeed there were 
27, but you've asked him if he could please review the 
recommendations and provide advice as to how each of them 
may be acquitted.  Right?---That's correct, yes. 

If we move down, scroll through.  Just go back to the top, 
please.  This is the letter of Mr Comrie to you, do you see 
that?---Yes. 

If we go to the second page we see a reference to the out 
of scope matters.  It says, "During the course of the 
review documentary evidence was located which gave rise to 
concerns that were beyond the scope of the Terms of 
Reference.  These particular matters have already been 
subject of a separate report back to Victoria Police by 
Superintendent Gleeson" and then you've made a notation I 
think "to OPI" exclamation mark, is that right?---Correct. 

And if we have a look at this document, VPL.0005.0258.0001.  
Go to this page here, do you see that?---I do, yes. 

That's your handwriting there, I take it?---Yes, the top 
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handwriting's mine, yes. 

It says, "Ron, please find attached the Comrie Report 
regarding human source management.  I will be addressing 
the recommendations", it's dated 6 August 2012?---That's 
it, yes. 

Do you say you provided the report to Mr Bonighton?---Yes, 
my understanding was I sent it to him and that that 
notation of mine would indicate that. 

That's from a Victoria Police document.  Would you say that 
that's a photocopy of a document that you provided to 
Mr Bonighton?---So that, that letter that we're looking at 
there is the letter that was attached to Steve Gleeson's 
original advice. 

Yes?---So that's a copy of that, of that letter.  So I'm 
assuming that's formed part of the file that I've, that 
I've put that scribble on. 

You put that scribble on - I take it, is that a photocopy 
of what you provided to Mr Bonighton?  I'm just wondering 
why it would be on a draft or an unsigned letter to 
Mr Bonighton?---Okay.  I suspect this is part of a larger 
file. 

Yes?---So I would have thought this is just a file note in 
that file. 

Right?---So it's marked "copy" and I suspect there's an 
original with my signature on it in existence with the 
file. 

The Commissioner has evidence there's a letter signed by 
Mr Pope which attached a copy of the Comrie Review sending 
it to the OPI, but it may well be you've provided it 
separately to Mr Bonighton, do you think that might be the 
case?---Yes, I wouldn't, I wouldn't know why Jeff would 
send it to the OPI.  It probably needs to come through me, 
that report, I would have thought, so I would expect that 
that's exactly what's happened. 

Okay.  I tender that document, Commissioner.  Do you say 
that that is something, that scribble, was that on a 
document that you sent to Mr Bonighton just as a covering 
note or is that something that you've written on this 

VPL.0018.0025.0028

This document has been redacted for Public Interest Immunity claims made by Victoria Police. 
These claims are not yet resolved. 



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

11:26:02
11:26:06
11:26:12
11:26:16
11:26:19
11:23:08
11:26:21
11:26:22
11:26:23
11:26:27
11:26:33
11:26:36
11:26:38
11:26:48
11:26:51
11:26:57
11:26:59
11:27:01
11:27:06
11:27:10
11:27:17
11:27:21
11:27:24
11:27:32
11:27:36
11:27:40
11:27:45
11:27:48
11:27:50
11:27:50
11:27:59
11:28:07
11:28:10
11:28:13
11:28:16
11:28:20
11:28:21
11:28:25
11:28:29
11:28:31
11:28:33
11:28:38
11:28:43
11:28:48
11:28:53
11:28:56
11:29:00

.10/02/20  
LAY XXN

13549

document to remind you of what you'd done or what you'd 
said to Mr Bonighton?---No, that's, that's a note to Ron 
Bonighton, yep.  That's not a memory prompt. 

#EXHIBIT RC1174A - (Confidential) Document
                    VPL.0005.0258.0001.  

#EXHIBIT RC1174B - (Redacted version.)  

I take it, Mr Lay, that you would have read Mr Comrie's 
report?---Yes. 

And some of the matters which are contained in it clearly 
raise the prospect that Victoria Police's use of Ms Gobbo 
could have had an impact on criminal proceedings.  I take 
it you would accept that?---I do. 

For example, if we have a look at - I don't need to put it 
in front of you, but there's a notation in the report on 
p.14 where Ms Gobbo is quoted as saying, "How can I 
represent him (Tony Mokbel) and charge him money for my 
services when I'm talking to the police and I'm largely 
responsible for him being where he is?"  It's at p.14 of 
the report and the report also refers to an advice that had 
been sought by Mr Gleeson from the VGSO, I take it you're 
aware that such an advice was provided concerning the 
ramifications of using a barrister or a legal advisor as a 
human source?---Yes, I understand that occurred, yes. 

And there's a note to this effect on p.16 of the report 
that, "In our view", this is in effect a quote, "In our 
view the exchange of information known to be the subject of 
LPP between a lawyer who is a human source and police to 
assist in the prosecution of the lawyer's client subject to 
the limited exception previously detailed, and perhaps in 
other exceptional and compelling circumstances such as 
where there's a threat to life or limb or to national 
security amounts to a conspiracy which undermines the 
justice system, and further such actions arguably interfere 
with the right of an accused to a fair trial which would 
constitute a breach of the rights of an accused in criminal 
proceedings".  It says, further down on that page, "It's 
open to interpret, or entries contained in the file taken 
at face value indicate that on many occasions 3838, in 
providing information to police handlers about 3838's 
clients, has disregarded LPP.  Furthermore, in some 
instances it's open to interpret that such conduct may have 
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potentially interfered with a right to a fair trial for 
those concerned".  Those were obviously views that are set 
out in the report.  Whether or not they ultimately prove to 
be correct maybe isn't of concern for the purposes of my 
questions to you, but over the following page it says this 
at the top of the page, "Full exploration of the nature and 
impacts of these discussions is not within the Terms of 
Reference for this review, which is primarily focused on 
system and process issues associated with human source 
management.  Furthermore, full exploration of such matters 
would entail substantial investigation and the review of a 
variety of other records.  However, the potential 
significance of such actions by 3838 and the police members 
involved is duly recognised as matters for Victoria Police 
to further consider".  Now, can I suggest to you that the 
matters set out on the previous page that I've referred you 
to, combined with that paragraph that I've just now read 
out, really make it clear to Victoria Police, to the Chief 
Commissioner, to other people who are involved, that 
Mr Comrie hasn't looked at those matters, that is a 
significant task that Victoria Police must carry 
out?---Yep. 

Now, can I suggest to you that that task was not commenced 
by Victoria Police immediately after getting this Comrie 
Review.  Do you accept that proposition?---Look, I accept 
the proposition that - so let me take a step back. 

Yes?---By the time I'd received this report the OPP had 
been briefed on the issue. 

Yes?---The OPI had been briefed on the issue and Victoria 
Police had clear visibility of it. 

Yes?---So to say that this recommendation was clearly just 
a matter for Victoria Police, I don't think's absolutely 
accurate, because clearly there is a piece for the OPI and 
the OPP as well.  So whilst this transitioned into 
Loricated, there was a level of comfort from me that in 
fact the OPP was involved, had visibility of it, there was 
also a level of comfort that the OPI had visibility of it, 
and that my Deputy Commissioner had very clear visibility 
of it, or both Deputy Commissioners had very clear 
visibility of it as well. 

You say that you had a level of comfort because, as far as 
you were concerned, the OPP had been made aware of the 
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issues or the concerns that were raised in this report and 
in the various other documents such as the Maguire advice 
and the out of scope document by Mr Gleeson, is that 
right?---Yes, and look, again I can't rely on my 
recollections with this but I'd be amazed if there wasn't 
conversations with Finn on a semi-regular basis about 
discussions with the OPP. 

Right?---Although again this is just my reflections on how 
I think I'd, how I think I'd react rather than being able 
to go to a diary entry, but when these sort of issues are 
raised, there is an expectation and an understanding that 
those conversations would be, would be had. 

Yes?---Equally, I'd be, I'd be surprised if the OPI, sorry, 
the OPP wasn't actually generating some of those 
discussions with Victoria Police as well. 

Right.  I take it you're aware, you've since become aware 
of the level of communication that there had been between 
Mr McRae and the OPP.  Have you since become aware of 
that?---No, I haven't seen it in detail, no. 

Do I take it that your level of comfort was because you 
hadn't, it hadn't been suggested to you that there was any 
- perhaps I'll withdraw that.  If you were comforted it's 
because of comfort given to you by Mr McRae, is that right, 
by your legal advisor?---Exactly. 

Did you understand that as at September or between June and 
September of 2012, that the DPP had been made aware of 
significant issues or all of the information that Victoria 
Police had?---No.  Just help me understand how that had 
occurred. 

You understood that there had been a discussion between 
Mr McRae and the DPP on 1 June 2012?---Yep. 

And you'd spoken to Mr McRae about that, had you?---I'd be 
very surprised if I hadn't. 

If you hadn't?---I've got no recollection of it. 

Do you understand that there was a further discussion on 4 
September of 2012 between Mr McRae and the DPP and I think 
Mr Gleeson might have been there also?---Yes, I do have a 
recollection of that, I've seen that in the papers. 
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Ultimately it will be a matter for the Commission, but it 
may well be the view that as at 4 September the OPP may 
have considered that in effect the ball was in Victoria 
Police's court, that is VicPol was going to continue 
reviewing its files to determine whether or not potentially 
cases had been interfered with.  Now, were you aware of 
that or not?---I have no recollection of that.  Perhaps if 
there's a document I might be able to look at it may help 
refresh my memory. 

I haven't got the exhibit number, but perhaps someone can 
help me, there's a note of a discussion between Finn McCrae 
and Mr Champion.  Sorry, a file note of Mr Gardiner's. 

COMMISSIONER:  Perhaps we'll have the midmorning break and 
we might be able to find that one then.  We'll have a ten 
minute break.  

(Short adjournment.) 

COMMISSIONER:  Yes, I understand we have to just interpose 
a matter which I'm told is of some urgency and that is a 
request that I amend my order of 4 February. 

MR WOODS:  That's correct, Commissioner. 

COMMISSIONER:  I'm prepared to do so.  I amend the first 
paragraph so that it will now read that there be no 
publication of the name or image of Nicola Gobbo's partner, 
the fact that Nicola Gobbo has a current partner, nor of 
any information that would tend to identify him or his 
current location.  I understand that that's sufficient for 
purposes for the moment?  

MR WOODS:  Mr Nathwani hasn't told me his position yet but 
I'll explain it to him in the meantime. 

COMMISSIONER:  And if the media wish to be heard on it we 
can do that at some later point. 

MR WOODS:  Yes, Thank you Commissioner. 

COMMISSIONER:  All right, thank you.  Yes Mr Winneke.  

MR WINNEKE:  Thanks Commissioner.  Mr Lay, I was asking you 
about a meeting between Mr Finn McCrae and the Director of 
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Public Prosecutions on 4 September and I referred to a file 
note.  I just want to put it to you just so as I can get 
your view about whether or not this was your understanding 
of the flavour in which - the position with respect to the 
DPP and Victoria Police.  So there's a meeting, Mr McRae 
attends.  Speaks to Mr Champion and Bruce Gardiner.  
"Previously spoken on several occasions generally about 
Nicola Gobbo, VicPol issues regarding handling.  Today Finn 
advised us that upon a review of internal VicPol 
intelligence material, HSMU material, there may be a 
suggestion that Gobbo is providing information to VicPol 
about persons she was professionally representing, 
including Tony Mokbel.  Possibly suggested that Gobbo 
provided information to VicPol which enabled VicPol to 
detect and then arrest Mokbel in Greece which then led to 
his extradition.  Query whether she in fact acted for 
Mokbel.  Query whether she provided data to VicPol re her 
own client in breach of LPP".  Then it was noted that, 
"He'd recently filed an appeal against conviction, alleging 
some details re extradition.  Details of appeal ground not 
clear yet.  Issue: Does OPP have a duty of disclosure now 
to Tony Mokbel regarding Nicola Gobbo information?"  There 
was a discussion about the nature of the duty and that's a 
reference to two cases, legal cases concerning disclosure.  
"Finn could not tell us more at present.  Agreed that at 
present he has nothing concrete to tell us.  Finn did ask 
that we file note this conversation with him and Champion 
agreed to consider the issue further, including discussing 
it with counsel briefed for the appeal.  Finn is happy for 
the DPP to discuss it with the appeal counsel and Finn may 
provide us with more at a later stage".  Certainly that 
appears to be the OPP view about how things stood in 
December of 2012, and at the same time there's a - that 
paragraph in the Comrie Review that I put to you, that is 
that it did appear to be that a very significant amount of 
work had to be gone into by VicPol to determine what in 
fact the situation was.  Now, it appears also to be the 
case that Loricated then gets underway, not in September 
but in January 2013.  There's the process of putting 
together reconstructing the files and then that takes quite 
some time, but it's not really until the publication of the 
Lawyer X articles on 30 March 2014 that things start to 
move a little bit more quickly, do you follow that?---I do. 

It might be suggested that the paragraph in Mr Comrie's 
review at the top of p.17 suggesting a full exploration of 
such matters really wasn't given the amount of weight that 
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it should have been.  Do you accept that?---So managing 
this I had a very capable and senior Deputy Commissioner.  
I had very experienced people doing the work. 

Yes?---But let me say this:  sitting here and looking at a 
review that took, I think it was 13 or 14 months. 

Yes?---Is not acceptable and I can understand the 
Commissioner, I can understand the community, and I can 
understand people that may be affected by Gobbo's actions 
feeling disappointed by that.  So, yes, I concede that it 
took a little longer than it should have. 

It really wasn't until it seems Operation Bendigo started 
doing the conflict reports in about May of 2014, through to 
September, October 2014, that Victoria Police really 
developed an understanding about these conflicting roles 
that Gobbo had and the potential effect it may have had on 
convictions, do you follow that?---Yes.  Look, I'm not sure 
if you've had an opportunity to see the project brief for 
Loricated.  I saw it for the first time, I think it was 
yesterday or the day before.  It broke the work down into 
the four phases.  Phase 1 was actually completed after six 
months. 

Yes?---I'm at a loss to understand why that work wasn't 
progressed after the six month period and, you know, 
clearly it wasn't appropriate that I speak to Tim about 
that, as to why that occurred.  In relation to the 
suggestion that perhaps the media, the media expose 
resulted in the completion of Loricated, again going back 
to the project plan it looks like it was finished about a 
month before the media issues, so again there's a real lack 
of clarity for me about how this, how this was actually 
determined to release the document. 

All right.  Can I say this:  if you've got a barrister 
providing an advice back in October of 2011?---Yes. 

Saying look these things could be suspect?---Yes. 

You've got an opportunity then to go back to him and 
provide him, a trusted barrister, Mr Maguire, provide him 
with more information and say, "Look, we really need you to 
have a close look at this straight away because this is 
concerning", do you accept that that was a good opportunity 
for that process to have commenced then?---Sorry, at what 
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time?  

When Mr Maguire provided his advice in October of 
2011?---Yes. 

Saying, "Look, there could be problems with Mokbel", to 
paraphrase?---Yes.  I would have thought that that would 
have occurred. 

You would have hoped, wouldn't you?---Yep.  And clearly, 
look, I understand that Graham Ashton went to the 
Commonwealth DPP. 

Yes?---And there was an expectation that perhaps that same 
may well have happened with the OPP. 

That was with respect to the Commonwealth DPP?---Yes, 
that's it. 

What should have occurred, can I suggest, is that the same 
process should either have occurred with the State DPP, do 
you agree with that proposition, firstly?---Look, my 
indications are that that didn't happen until 1 June, which 
was a number of months after, so yes. 

Given the uncertainty, it appears, on the part of Mr McRae 
in June of 2012, and even in September of 2012, when we 
look at those, if we look at that file note, there should 
have been a greater degree of certainty, VicPol should have 
had a greater degree of certainty by then, do you accept 
that?---I accept that that would have been much more 
preferable. 

And it could have been achieved by going back to Mr Maguire 
saying, "We want you to look much more closely into this to 
see whether in fact there is any fire, you've said there's 
smoke, there may well be fire.  Let's have a look at 
it"?---That could have been one opportunity, yes. 

Do you expect that, having received the Maguire advice, 
VicPol legal counsel should have turned his attention to 
just that sort of thing and sought a further advice from 
Mr Maguire?---That was an opportunity, there was an 
opportunity to do that without a doubt.  I'm not quite sure 
if those conversations had occurred.  I've certainly got no 
visibility of them. 
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Just quickly, I suggested to you that you might have, there 
might have been a concern about the possibility that 
Mr Ashton might have had some embarrassment about the 
conduct or his conduct as a member of the steering 
committee of Petra.  Can I take you to a note of 
Mr Gleeson's.  I think of 19 June of 2012.  This is a 
discussion that he's having with Mr Pope and Mr McRae.  
It's not a discussion with you, but it may enlighten your 
evidence about what occurred on the 21st because you 
certainly recall speaking to Mr Gleeson on 21 June?---Yep. 

It's VPL.0099.0021.0039, p.42, at the very bottom of p.42 
it starts.  If you have a look at, there's a note at the 
bottom, it says, "With Jeff Pope and Finn McCrae, 3838 
matter".  If we go over the page there's a discussion 
about, "Further issues regarding inappropriate usage of 
Ms Gobbo.  Details as per briefing to the Petra steering 
committee" and that's the briefing paper and the SWOT 
analysis.  "Briefing note Petra steering group.  Delivered 
by Dannye Moloney, paper by Tony Biggin and another by 
Mr Black", that's the SWOT analysis.  "Clearly alluding to 
legal practitioner being utilised as human source and 
references to unsafe verdicts, impact on prosecutions, 
current Mokbel and future.  Legal ethical implications, 
briefing note shown to Finn McCrae and Jeff Pope.  Implies 
members aware of usage being inappropriate, also implied 
existence, existing policy re LPP, et cetera, 
insufficient".  This note here, "Where to", it says, it 
seems to say Finn's crossed out, but, "Jeff to brief Ken 
Lay, recommending referral to?  OPI in part conflicted", 
and then, "Possibly both OPI and Ombudsman Victoria and 
Steve Gleeson to continue with the review and raise, and 
finalise same".  So it does appear to be the case that 
there's a concern about the OPI because the OPI might be in 
part conflicted and the suggestion being that because of 
Mr Ashton's involvement as the Deputy Director of the OPI 
during the period the steering committee was dealing with 
Ms Gobbo, do you see that?---Yes, I do. 

And possibly having knowledge of these matters.  Mr Gleeson 
then speaks to you I think on the 21st and there's clearly 
an issue as to where to go, "Can we go to the OPI" - - 
-?---Sorry, Mr Winneke, what date?  

19 June?---Okay, and the conversation was 21 June?  

21 June?---Yes, thank you. 
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I'm just wondering with that in mind, certainly that's 
something that's exercising his concern, do you think that 
you might have had a discussion with either Mr Pope or 
Mr Gleeson about possible concerns with respect to 
Mr Ashton's position?---I'm confident I didn't. 

You're confident you didn't?---I'm confident I didn't.  
This is not something that you would forget if one of your 
Deputy Commissioners, that the allegation was made against 
one of your Deputy Commissioners.  Again, I just reflect on 
this, these diary entries I've seen.  They seem to have 
limited relevance to the advice that came up to me in the 
briefing note which is, which is concerning.  So what I'm 
reading here would indicate that both the OPI and OV may 
well be conflicted. 

Certainly the OPI, there's a note that the OPI in part 
conflicted, it may well be that's why there's a suggestion 
of referring to both the OPI and the OV to deal with that 
potential conflict?---All right.  I'm reading that as both 
possibly OPI and OV conflicted, not just OPI, so I may well 
be wrong there. 

That might be one view of it.  The other view might be the, 
"OPI in part conflicted", do you see that in 
brackets?---Yep.

Therefore, "Where to?  Possibly both"?---It may well be, 
yes. 

You say that's concerning, what finds its way into the out 
of scope analysis doesn't fully reflect the concerns that 
Mr Gleeson appears to have and have recorded in his 
diary?---Correct. 

Why is that concerning, do you think?---Well, if you line 
this up against the briefing note, there's a whole other 
level of complexity and difficulty about how this matter is 
managed. 

Can you explain why that might be?  I'm talking about, I'm 
getting to, I suppose, what might be regarded as structural 
problems or cultural issues within Victoria Police?---Yep.  
I think if that had come up, with these details, had come 
up by way of a briefing note, I suspect my response may 
have been a little, a little different than what it was.  
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But again, I'm not quite sure if Steve is just blue skying 
here or there's absolute clarity about what he's saying.  
That's the challenging piece. 

Clearly it would be a very difficult thing for a person 
such as Mr Gleeson to go to you and say, "Look, I think 
there are concerns about the conduct of very, very senior 
police officers within Victoria Police", do you agree that 
that is, would be a difficult thing for a police officer to 
do?---I'd think in 95 per cent of police officers that 
would be very difficult.  Steve Gleeson is a very 
single-minded, intelligent, articulate and confident man.  
I think he would be more than willing to knock on my door 
and say, "This is a major issue for you, Ken". 

Righto?---But, yeah, the level of detail here is a little 
different I think when you line this up against the 
briefing note. 

All right.  Just before I move on.  We have heard evidence 
in the Commission about reporting conduct, for example, 
what I think it was suggested that the SWOT analysis, which 
had been prepared by Mr Black, was the sort of thing that 
could have significant ramifications on one's career in the 
Police Force.  Is that something you mentioned?  I mean you 
mentioned 95 per cent of police officers would be reluctant 
to point the finger.  What do you say about knows sorts of 
issues?---Let me just take you back to the 95 per cent 
figure.  I think a vast majority of members would find it a 
difficult conversation.  Now I'm not saying they wouldn't 
have the discussion, but they would find it difficult.  
Steve is, I think, someone that would feel comfortable 
having that discussion, let me put it that way.  The 
question, again, sorry, Mr Winneke was?  

Have you found that it is difficult for more junior police 
officers to stand out, if you like, and criticise the 
conduct of more senior officers?---Yeah, of course it's 
difficult.  Of course it's difficult.  And some do and some 
don't have the confidence and the willingness to do that 
and I can understand how some members would feel that it's 
risky to their career and I think that type of view is held 
across many, many organisations in our State, so I don't 
think that's, sits alone with Victoria Police.  But clearly 
senior officers are the people in power, they hold all the 
levers, so it is challenging. 
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If you do look at that out of scope document, one of the 
matters that is raised in it is that this, this paper which 
had been prepared by Mr Biggin, I'm sorry, the review 
paper, the cover note if you like and the paper which had 
been prepared by Mr Black, had been provided to 
Mr Moloney?---Yep. 

And it had presumably then been sent either to the steering 
committee or to the Deputy Commissioner at that stage.  
That document itself contained suggestions that there had 
been conduct of Victoria Police officers which might have 
led to OPI inquiries.  Is it troubling that that document 
at that stage doesn't lead to conduct on the part of, on 
one view, very senior police officers by way of, for 
example, going to the OPI at that stage?---Yep.  And I'm 
unclear why that didn't occur. 

You, in your second statement, have discussed your 
experiences since leaving Victoria Police Force and working 
in both public and private, on boards as a director?---Yep. 

And you've spoken in your second statement about 
discovering, since leaving Victoria Police, about the way 
in which some boards operate.  Can you expand on that and 
tell the Commission what you've noticed since you've left 
Victoria Police?---So, Commissioner, when I was appointed 
the Commissioner it was in the shadow of Jack Rush's review 
of Victoria Police and the structures and management 
practices.  That report spoke about the structure and the 
proper structures, it reflected on Christine's structure, 
reflected on Simon's structure and reflected on a proposed 
structure into the future, which was all very interesting.  
And when I was appointed Mr Rush's report was a blue print 
for me about what I thought the organisation should look 
like to address some of the challenges that my predecessor 
had faced with particularly one of his deputies.  Now I 
found that all very interesting and followed many, many of 
those recommendations.  But what I don't think that work 
reflected on, and often when organisations, when police 
organisations are looked at, everyone drops back to 
structure.  But the piece around governance is often 
overlooked.  So it's fantastic to have a beautiful, clean 
structure which makes absolute sense, but unless you've got 
a governance model around it that actually ensures that the 
rules and the processes are in place, that people do the 
right thing, structure doesn't matter.  Things go wrong.  
So when I look - a couple of things we've spoken about 

VPL.0018.0025.0039

This document has been redacted for Public Interest Immunity claims made by Victoria Police. 
These claims are not yet resolved. 



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

12:13:56
12:14:04
12:14:11
12:14:15
12:14:19
12:14:22
12:14:27
12:14:35
12:14:39
12:14:44
12:14:50
12:14:55
12:14:58
12:15:03
12:15:07
12:15:10
12:15:14
12:15:17
12:15:20
12:15:25
12:15:30
12:15:34
12:15:40
12:15:44
12:15:50
12:15:56
12:16:01
12:16:06
12:16:10
12:16:14
12:16:19
12:16:22
12:16:27
12:16:31
12:16:37
12:16:42
12:16:46
12:16:50
12:16:58
12:17:05
12:17:09
12:17:13
12:17:16
12:17:21
12:17:25
12:17:30
12:17:36

.10/02/20  
LAY XXN

13560

today, and particularly the issue around the SWOT analysis, 
those, to me, are things in my board career that find their 
way into board committee notes, they're discussed by senior 
officers, they're tested, they're challenged, they're 
tracked, the actions are followed and you have this very 
clear line of sight about what you do with these problems.  
So in the operational side, in my experience, there's 
always been this piece about follow the structure.  Now 
that's ever since I started to understand, or enter into a 
management role with Victoria Police.  But if you look at 
the operational piece, let's just park that.  There's this 
other piece of Victoria Police that I touched on earlier 
that picks up the things like building infrastructure, 
finance, technology.  They have a much more mature 
governance process, where things are tracked and actions 
are tracked, risk and audit committee picks them up, makes 
sure things are done.  So you could go in there and look at 
a particular project or a particular issue and track it 
back to the first paper, right to the last paper when it 
was implemented.  But right across my time at Victoria 
Police I've never seen that level of discipline in the way 
the operational issues are tracked.  Now, I'm sure many, 
many people that I work with would say, "Well we had 
committees, we had executive directors", but in really 
complex issues where difficult issues are made and need to 
be considered, I would be looking for where's the first 
paper that talks about this?  Where is it discussed at that 
committee level?  What are the clear actions?  Who's 
responsible for them?  When are they due?  Bang, bang, bang 
with a very, very clear line about how they need to be 
managed.  Now, again from my experience, and look, it may 
well be very different now that Graham's there, but in the 
operational sense we tended to appoint an executive 
sponsor, which, like Tim, Tim I'm sure will explain to you 
that he probably had five or ten very similar issues to 
Loricated and other issues that he was managing.  There was 
the governance model was, "Tim, watch this", he reported up 
if he needed to, he delivered.  But with these complex and 
difficult and challenging pieces, I just wonder whether 
Tim's not left out on his own there.  He hasn't got that 
group of, that executive board that actually he can refer 
into and have his thinking tested, have it challenged.  Is 
there, like in most boards, that independent voice that 
will actually, not necessarily a police member, but that 
independent voice to say, "This doesn't feel right"?  So 
knowing what I know now, if I'd had the board experience 
that I have now on, have now, back on 16 June, I'd probably 
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think a little differently about what governance looked 
like in the operational space.  Those really high risk 
operations which, if they're in the administrative space, 
those really high risk jobs are managed by a risk and audit 
committee, generally with a risk and audit practitioner on 
it that knows the ins and outs of risk.  Where is that 
committee in the operational space?  And that to me is the 
piece that's missing.  Now, let me just - look, there is 
see some really interesting work been done in recent times 
with the Hayne Royal Commission and Graham Samuel's work 
with the APRA review of the Commonwealth Bank.  If you go 
and look at those, and I suspect you have, Commissioner, 
looking at those recommendations, they don't mention 
structure.  They mention culture and they mention 
governance.  And some of those issues raised by Mr Samuel 
and Mr Hayne, they have some eerie similarities to some of 
the things that you've been discussing over the last little 
while.  So I think there's lots to learn from the public 
and private sector around governance about how Victoria 
Police does their job.  I think there needs to be the 
opportunity, and again I'm, Graham may well have this 
sorted, done and dusted, but this piece about having wise, 
sensible people that haven't necessarily learnt their 
governance from 30 years in Victoria Police, just makes 
sense to me. 

COMMISSIONER:  Yes.  Good governance can change culture in 
a way that a change of structure can't?---Commissioner, I'd 
say, and again from my recent experience, culture is one of 
the absolute critical issues for management boards or 
executive boards.  They set the tone.  So you're absolutely 
right if there is absolute clarity around that, but I'm not 
sure, again, it's been a focus for police managers.  We 
seem to go back to that structure argument.  Let's get the 
structure right.  I know when I got appointed, "I'm a new 
Commissioner, let's think about a structure".  Simon did 
the same, Christine did the same.  Now, each for their own 
very, very good reasons they had their particular 
structures, but for me that piece without cloaking that 
structure in a really strong governance model seems, seems 
risky.  Now, one day there will be a new Commissioner 
appointed, whoever he or she is I suspect we'll have a 
coffee one day and I would be suggesting to that person, 
pick up the talk phone, talk to Graham Samuel, talk to 
Kenneth Hayne, and get a sense of the risk you're facing if 
you don't get your governance piece right. 
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It's a very interesting point you make about having some 
external member or members on an audit risk committee.  
That's a very interesting concept?---I think Jack Rush did 
try to pick this up with an advisory group for me.  So that 
was a really helpful group.  Angus Houston chaired it.  
Some really sensible people with strong business acumen 
chaired it.  So they gave me lots advice around the 
business and how it should be run and some may say, "Well 
there's your external oversight".  But an advisory 
committee isn't a governance committee.  The governance 
committee needs to be right on it. 

And an organisation like Victoria Police really does need 
very sound risk management?---Commissioner, I think again, 
if you went and had a look at the, how the infrastructure 
programs are worked out, the finance, the IT, they're there 
with a really good risk and audit committee, and on a 
number of occasions the chair of the risk and audit 
committee would come to my office and discuss the 
challenges in that space, but in the operational space it 
always seemed to be okay, we have a Deputy Commissioner 
that actually sat over the top of this, would brief up when 
he needed to, rather than this piece about, "Okay, who's 
the wise, sensible heads in the organisation that can be 
respectfully cynical of what you're saying?"  And that's 
about, "Okay, I hear what you say, show me the proof", 
rather than, "I hear what you say, I accept what you say". 

Yes, thank you.  Yes Mr Winneke.  

MR WINNEKE:  One of the things I suppose about, about 
having a transparent and accountable management would be 
keeping notes or keeping records of why decisions are made, 
particularly important decisions.  Did you find that when 
you were in Victoria Police that there was a tendency not 
to take notes or have comprehensive records of why 
decisions were made and minutes of meetings and so 
forth?---Notes across the organisation are inconsistent and 
I think if you go back to the policy around who keeps a 
diary and why they should keep a diary, is probably not 
that helpful.  But having said that, I think we're in this 
transition period.  Certainly let me give you my example.  
For the first 18 months as Commissioner you will have seen 
I kept diaries and they were, whilst not comprehensive, 
they actually put me in a position where I could actually 
respond to you about what I might have done or what I might 
have seen.  In the last 18 months, where workload issues 
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start taking over, you then start going back to the 
electronic solution which is often if I needed to 
reconstruct something I'd go to my calendar, I'd go to my 
emails, then I'd go to the file notes, then I'd go to the 
files and the advice, again like you've done.  That's on an 
individual reporting basis.  That's important and perhaps, 
and I'm not sure what the answer is and I'm not sure what 
the process is now that Graham's got in place, but that 
lack of consistency I think creates problems.  But if I 
might just raise one other issue there, Mr Winneke.  
Decision-making processes, particularly around really 
critical issues, generally shouldn't rely, shouldn't sit in 
people's diaries, they should actually sit in documents, 
committee actions, and supplemented by diary notes.  So I 
suspect there will be a whole host of really critical 
issues that you're examining.  If you go out to the 
business world, many of those sort of decisions are clearly 
articulated in the committee process, in the committee 
papers, they'll be laid out about all the issues that have 
been seen, there will be - minutes will clearly reflect the 
discussions of the group and there will be a very, very 
clear determination about what goes next. 

Take, for example, it's clear that the SDU had strong views 
about what might happen if Ms Gobbo became a witness, 
having been a human source, and they set out it in this 
document which was called the SWOT analysis.  But then what 
happens with that document, whether it gets to the 
committee, whether it's relied upon by the steering 
committee, whether it's even tabled, simply, we can't find 
it because there appear to be no minutes kept.  That would 
be, if we're talking about a decision which is going to 
have profound effects potentially on a person's life into 
the future, and Victoria Police to not have a clear record 
of the decision-making process is, well, with the benefit 
of hindsight, looking back, extraordinary, isn't 
it?---Commissioner, I think that goes back to our structure 
versus governance discussion.  The governance, we can talk  
about structure all we like and who reports to who, but 
unless that governance process sits over the top of it, you 
get examples of what you've describe now.  Mr Winneke, I 
would suspect that you could go back through Victoria 
Police's archives for the last, let's say 50 years, and 
there would be examples of where sometimes important 
documents that may change the investigations, may change 
decisions, have simply gone missing because we haven't, we 
haven't got the governance piece absolutely right. 
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In any event that particular document is a document which 
if you were the Chief Commissioner at that stage you would 
definitely have wanted to see, do you agree with that?---I 
think it's so important to the decision-making processes.  
It's very difficult for people to be making informed 
decisions without all of the information and that would 
appear to me to be a critical piece of the information. 

Thanks very much.  

COMMISSIONER:  Yes, Mr Coleman.

<CROSS-EXAMINED BY MR COLEMAN:  

Just a couple of questions, Commissioner.  Mr Lay, my name 
is Coleman and I appear for Mr Ashton.  I want to ask you 
some brief questions about the concerns that Mr Winneke has 
taken you to reflected in Mr Gleeson's diary, revolving 
around the SWOT analysis?---Yes. 

It seems that a general summary, I think you'd agree, what 
Mr Gleeson was saying was, "Look, we've got this SWOT 
analysis which was supposed to go to the Petra steering 
committee and there might be a problem if it went to the 
Petra steering committee and there was no action taken".  
Would that be a fair summary do you think of what 
Mr Gleeson was concerned about?---Well, I'll accept that.  
It may well be, yes, clearly it was something that was 
important that Petra saw. 

The issue is whether Petra did see it, you see?---Okay. 

And Mr Gleeson couldn't point to any firm evidence that the 
document went from Mr Moloney anywhere else and indeed 
found its way to the steering committee, do you understand 
that?---Yes. 

Indeed, Mr Ashton's evidence, who sat on the steering 
committee, was he never saw the document.  It would be easy 
to be critical of people on the steering committee if they 
saw this document and didn't take any action having regard 
to the matters that are raised, you'd agree with 
that?---Absolutely. 

But equally it would be very difficult to be critical of a 
person who didn't see this document and therefore didn't 
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take any action about it obviously?---Yeah, and I guess 
there's the problem. 

One of the questions then I would think would be, well, why 
didn't this document make its way to the steering 
committee, would you agree with that?---That would be 
helpful to understand. 

And indeed, it would be of great concern, wouldn't you 
agree, if the document was prepared by the Source 
Development Unit raising the issues that it did for 
consideration for the steering committee and it did not 
reach the steering committee?---Absolutely. 

As you said, because how could the steering committee, if 
they were to do so, make a fully informed decision about 
the transition of Ms Gobbo from a source to a witness if 
they didn't have the benefit of the input of the Source 
Development Unit and the matters raised in the SWOT 
analysis?---I would accept that. 

Yes, Thank you Commissioner.  

COMMISSIONER:  Mr Chettle.  

<CROSS-EXAMINED BY MR CHETTLE:

Thank you, Commissioner.  Mr Lay, on the issue of culture 
that you've just been talking about.  There has been a 
perception that Command take steps to protect themselves 
when issues arise that might be embarrassing, have you had 
that experience?---Look, it's - I guess it's well-spoken 
about in Victoria Police.  Certainly it's not - let me say 
that it's not my experience of that, a practice working 
like that. 

When you got the briefing note from Mr Gleeson in relation 
to the out of scope issues one of the things you wanted to 
know is who knew what and when?---Absolutely. 

And it was for that reason that the inquiry involving 
Mr Comrie was supposed to help, wasn't it, that 
issue?---Yes, of course, yep. 

Can I take you to that Exhibit 1121, 0100.0010.4008.  This 
is the document with your handwriting on it I think.  Yes, 
if you go to the next page, please.  The document itself, 
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you've been given a copy of the document that originally 
went to Mr Pope, do you follow?---Yes. 

All right.  Now, at the bottom of that page Mr Gleeson 
makes it clear that he has been provided with two folders 
of material relating to the Petra Task Force steering group 
that consisted not only of Overland but Moloney, Ashton and 
Cornelius, do you see that?  Then when you go over to the 
top of the next page, the steering group records reflect 
that on 5 January 09 Moloney delivered the Deputy 
Commissioner Overland a file that came from the Covert 
Services Division.  So he's telling you that the Petra 
steering committee have supposedly received from Overland a 
file created by Moloney.  Now, that's the governance - 
firstly, structure and then it needs governance.  The 
evidence is 100 per cent that it was written by a concerned 
member of the SDU.  He's the Superintendent who might be, 
as you would describe as one of those wise and respectful 
members of Victoria Police, do you know Tony Biggin?---I 
know Tony well. 

He would fulfil that definition, wouldn't he?---Yes, in 
spades. 

In spades.  He's so concerned about it that he raises it to 
Moloney.  Moloney is concerned about it and writes a note 
and delivers it to Mr Overland for delivery to the steering 
committee.  Now, that's all made clear to you in this 
document written by Mr Gleeson, isn't it?---It is, yes. 

And didn't that cause you some concern?---Well, so, 
Mr Chettle, let me just take you back to a discussion I had 
very early in my evidence about the role of the Chief 
Commissioner and the number of documents and the number of 
issues.  To be honest, I don't have a recollection of 
reading that particular paragraph and thinking, "Oh dear, a 
document's gone missing", it was more about let's get the 
work done and understand what the work is. 

You'd be concerned then, when the Comrie Review finally 
comes out and you read it, that it came to the conclusion 
that the SDU deliberately under-reported risk in relation 
to the matter.  You would have read that, wouldn't you?---I 
don't recall that. 

Let me tell in relation to the Petra steering committee, 
the report was critical of the assistance given and the 
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transition from source to witness?---Okay, I accept that. 

And there was an under-reporting of risk by the SDU.  Now, 
that gives the appearance that the whole reason for the 
document is to enable those who should have got it to say, 
"We didn't know about it", doesn't it?---Yeah look, I 
didn't draw that conclusion from that and to be honest, 
Mr Chettle, I'm pretty sure I didn't think about that. 

Well, you know I represent a number of the handlers?---Yes, 
I understand that. 

And the handlers have expressed, they're greatly upset by 
the way they were treated, you're aware of that?---I 
understand that. 

Did you give directions that nobody was to speak to the 
people who actually made these decisions?---I don't believe 
so.  Not sure why I would have done that. 

Mr Gleeson was given directions not to talk to Mr Ashton or 
to Mr Cornelius.  Did you give those directions?---I don't 
understand why I would, why I would need to do that. 

Or to talk to the Petra investigators?---Again, I don't 
understand why I would do that. 

Normally you wouldn't limit, if you're going to have an 
investigation as to whether something has gone off the 
rails, you wouldn't limit who was being spoken to, would 
you, you would want to get to the bottom of it?---Not in 
the normal course of events, no. 

Mr Ashton has given evidence, and indeed Ms Nixon has given 
evidence that as Chief Commissioner they would have 
expected those who were involved in the matter to have been 
spoken to, and I assume you're the same?---Yeah, well I 
would think so, if there's an investigation underway, 
unless there is something in the background that I - I 
don't understand, which would prevent that from occurring, 
but I simply don't know. 

Do you the man we're calling Sandy White?---No, I don't. 

You've never met him?---No. 

Sorry, that's a pseudonym.  Could you be shown - I'm sorry, 
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I thought you knew it was a pseudonym. 

COMMISSIONER:  Exhibit 81, you've been given the flash 
card. 

MR CHETTLE:  Does that help?---I know who he is, I don't 
know him well. 

You don't know him well?---No. 

You said that you gave - I'll put a more positive 
proposition.  You left the management of the SDU issue with 
Jeff Pope, is that the case?---Where it belonged with the 
senior management. 

You know there was a recommendation to close the unit?---I 
do, yes. 

And ultimately it took some time but it happened in early 
2013?---That's right. 

And you were part of the group that discussed the reason 
for that closure?---Yep. 

In your statement at paragraph 31 you outlined your 
involvement with the Comrie recommendations and you said, 
"I have also received some briefings about the closure of 
the Source Development Unit" and you had a talk with the 
Police Association as well, all right.  Were you shown 
emails that were directed to you in relation to that?---No.  
Not that I - look, sorry, Mr Chettle, I don't recall 
receiving emails. 

Do you know the reason the SDU was shut down?---So my 
recollection at the time was management had considered a 
whole lot of issues.  Now I know there'd been, my 
recollection was there was some allegations falling out of 
the unit.  I know that Comrie had made some observations, 
so as a CEO of the organisation it's not uncommon for 
senior managers to look at workplaces and think there's 
better, more efficient and more appropriate ways of doing 
things. 

Can I ask you the question again, do you know the reason 
the SDU was shutdown?---Well, I took advice from Pope and 
the Deputies. 
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Let me suggest to you part of that did contain a number of 
allegations about the conduct of the SDU?---Yes. 

Which you wrote back to Pope saying, "Well we couldn't 
justify sacking them for that reason because there's no 
evidence.  PDAs", things of that sort?---I wrote back to 
Jeff, did I?  Okay. 

I don't want to spend a lot of time on this, I think 
Mr Winneke might not like me to.  Can I take you to just 
very, very briefly Exhibit 847.  And if we go to - the one 
before that, please.  You'll see down the bottom.  Down the 
bottom of the page you'll see that Pope writes to you on 29 
August saying, "Ken, can you convey the following regarding 
the SDU to Greg Davies in your meeting and the object is to 
close the unit down by mid-September with minimal fuss", do 
you follow?---Yes. 

He sets out in that document a number of complaints which I 
won't take you through.  Now if you go back up to the next 
one, that's clearly sent to Graham Ashton as well because 
he contributes to it, talking about terminology, "Instead 
of referring to shutting down why don't we say 
transitioning into the HSMU?"  Then go up to the next one.  
Keep going up.  And then this is your email, do you see, 
from you to Mr Pope and Mr Ashton, "I've spoke to Greg", 
that's the man from the union, "That this is not on his 
radar, which is a good sign".  That is he doesn't know 
there's a move to shut the SDU, is that what that 
means?---No, that - well, that to me means we're managing 
things appropriately and aren't treating people badly 
because that's when Greg would become involved. 

"I have advised him there is a lot of work around this and 
other high risk areas and I'm obliged to act on the 
recommendations and findings.  He's okay as long as we 
follow agreed processes of review and redeployment."  This 
is all part of the governance thing you were talking about, 
isn't it, the need to follow review processes, look after 
the troops, deal with the unions, things of that 
sort?---There's very clear guidelines about restructures so 
if you get it wrong you have a very well practised union in 
Fair Work Australia, you've got the Fair Work Australia 
overview, so it is important that you follow the process 
which is a really well travelled path and very clear. 

That's what you point out in the next paragraph, "This 
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could be difficult.  It's important we get the process 
right and defensible.  Just on Jeff's point below though, 
I'm not sure we can have that broad understanding that only 
one or two will stay unless we've done the review work.  
This is of course unless there are performance or probity 
issues that require urgent attention"?---Yes.

Now this.  "Jeff has outlined some really problematic 
behaviour and I'm not sure if the recording and actions do 
address those shortcomings is sufficient to allow us to act 
unilaterally", do you see that?---Yes. 

Without going through what he said to you, what you point 
out is that's just not going to be enough for us to disband 
the unit?---Well, yeah, it is again about the process 
stuff, Mr Chettle, about understanding what the process is.  
You don't just say someone acted badly and then move them.  
There's a process, show me the proof. 

That's what the PDAs are for, isn't it?---Yes. 

You would have expected if these people are outlaws there 
would be some reference to that in their records?---Yes, 
and that may well be the very point I'm making there. 

At the bottom paragraph you talk about Liz Cheligoy and 
someone who could walk you through the process.  As a 
result of that, you refer in your statement to a meeting 
you had on 17 September, I think, in your statement at 
paragraph - - -?---H'mm. 

Yes, paragraph - - -?---Yes, I recall.  I recall. 

I am informed by my solicitors that there are notes 
suggesting on 17 September 2012 you met with Pope, Ashton, 
Sheridan, Cheligoy?---Cheligoy, yep. 

And Doug Fryer to discuss the Comrie Review you 
think?---Yes, that was my thinking. 

You don't have a diary note yourself of that meeting?---I 
thought that was my diary note. 

I thought it was someone else's?---No, I thought I actually 
had that diary note. 

It's not footnoted or clear, but in any event do you have 
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your diary there for 17 September 2012?  I'm told by your 
counsel that it's Mr Fryer's diary note, not yours?---Okay, 
there you go. 

Can I show you Exhibit 360.  Five days before that meeting 
on 17 September Pope is sent a note, a briefing note by 
Doug Fryer, point 1, "Executive Command have reviewed the 
Comrie inquiry and have endorsed the recommendation of ICSD 
that the SDU cease practice", do you see that?---H'mm. 

"Sheridan and I met with Cheligoy and others, who confirmed 
that due process has been followed, and it's intended that 
Sheridan and I advise the staff on 18 September 2012 at 
14:00 hours of the Chief Commissioner's decision for the 
SDU to cease practice.  Biggin and Paterson will be advised 
on the day before, 17 September", do you see that?---Yep. 

It's apparent from that that you made the decision they be 
shutdown on that day at that point in time?---My 
recollection was from documents I've seen in the last week 
or so, was, and I assume it was the meeting around about 18 
September, when the recommendation came to me and I pushed 
it back for further work. 

Now, where did you get that recollection from?---So I'm, 
I'm looking to my counsel there.  It was a document I have 
read over the last week or so.  

It's something not referred to in your statement?---No, no, 
it's something I spoke about in the last day or so. 

I'm sure - I'm about to be handed a document?---Okay.  So 
I'm assuming that's the time lines that you're talking of. 

The document I've been handed relates to a meeting with the 
Chief Commissioner of Police on 13 December.  That's some 
months later?---That's right. 

This is in September, and you're having a meeting five days 
after this with Cheligoy, Sheridan and Fryer and Pope, but 
the decision had been made before that meeting to shut it 
down on the 18th, do you follow?  Were you shown, I don't 
want to go through this, Exhibit 361?  It's an extensive 
email where - - -?---Can I just - sorry, Mr Chettle, can I 
just go back to the original document you showed me from 
Doug Fryer about my decision to close the unit down. 
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Exhibit 360, yes?---If Doug said this to me now I'd say 
show me where I've said that.  I wouldn't be ringing up, 
picking up the phone saying to Doug, "By the way we're 
closing this down".  These are processes that are tested 
and vigorously contested by the union.  You don't do this 
by telephone. 

I understand that.  I'm not saying you did.  I took you to 
an email that you wrote before about the need to get it all 
right in doing it?---Yes. 

There were clear discussions about how this would 
occur?---Yes.

The decision is made.  According to Fryer the Chief 
Commissioner's decision is made that the SDU cease 
practice.  When he says that I assume you haven't made that 
decision?---Well I think the file that my counsel showed 
you would indicate that's right, that in December I was 
still considering it. 

I think we're probably both - you had originally decided to 
shut it on 12 September but then you reviewed it and 
changed it later.  There's no doubt that the decision got 
postponed to the following year, do you follow?---Yeah, I'm 
not quite sure I follow.  You're saying that I had made the 
decision and Doug's view was correct?  

You originally decided to shut it on 18 September but then 
didn't and the process got pushed off?---Okay. 

I take you to Exhibit 361.  In the course of preparation 
for this evidence did your counsel show you a series of 
emails written by Doug Fryer but said to be put together by 
Paul Sheridan going through a number of options about the 
way in which the unit could be closed, whether they had 
evidence to close it, what the options were, things of that 
sort?---No, that doesn't ring a bell at all. 

It's not directed to you so it may be below the level that 
you need to get, but the evidence reveals is that 
subsequent to the decision to close the unit on the 18th 
there was a revisiting of the way in which that would be 
done?---That may well be the case, yes. 

You were aware of the Covert Services Review going on, were 
you aware there was a review being conducted by Pope of the 

VPL.0018.0025.0052

This document has been redacted for Public Interest Immunity claims made by Victoria Police. 
These claims are not yet resolved. 



This document has been redacted for Public Interest Immunity claims made by Victoria Police. 
These claims are not yet resolved. 



This document has been redacted for Public Interest Immunity claims made by Victoria Police. 
These claims are not yet resolved. 



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

12:55:53
12:55:56
12:56:34
12:56:38
12:56:43
12:56:44
12:56:45
12:56:48
12:56:52
12:56:54
12:56:55
12:57:04
12:57:07
12:57:07
12:57:11
12:57:15
12:57:17
12:57:18
12:57:20
12:57:21
12:57:24
12:57:26
12:57:26
12:57:31
12:57:35
12:57:39
12:57:42
12:57:43
12:57:46
12:57:46
12:57:53
12:57:54
12:57:55
12:57:55
12:57:55
12:57:57
12:58:00
12:58:05
12:58:05

12:58:07
12:58:08
12:58:09
12:58:09
12:58:09
12:58:13

.10/02/20  
LAY RE-XN

13575

Just one very short matter, Mr Lay.  Could the operator 
please bring up document VPL.0005.0258.0001.  Thank you.  
If the operator could please turn to the next page.  Do you 
remember Mr Lay and Mr Winneke asking you some questions 
about this document?---I do. 

There seemed to be a little bit of confusion about what was 
sent to Mr Bonighton.  Do you see there that the document 
is stamped "copy"?---Yep, I do. 

And it appears to be your letter to him of 25 July 2012 
enclosing the Gleeson report?---That's right. 

And then there's a handwritten note, "Ron, please find 
attached the Comrie Report regarding human source 
management" and so on?---Yes. 

That note is dated 6 August 2012?---Yes. 

Do you think that page there is a copy of what you sent to 
Mr Bonighton?---I suspect it is, yes. 

That is you sent to him - so you printed out the July 
letter and then wrote the note to him and enclosed the 
Comrie Report and then sent that bundle to him?---There's 
every chance that's exactly what happened. 

Thank you.  That's my only question, thank you. 

COMMISSIONER:  Yes.  Any re-examination?  

MR WINNEKE:  I have nothing but Mr Chettle has one 
question. 

MR CHETTLE:  I have one question, Commissioner, that I 
forgot to ask.  Did Mr Pope inform you that he had 
registered Ms Gobbo as a human source in 1999?---No, he did 
not. 
Thank you.  

COMMISSIONER:  Nothing arising?  

MR WINNEKE:  No Commissioner. 

COMMISSIONER:  Thank you very much Mr Lay, you are excused 
and free to go?---Thank you Commissioner. 
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<(THE WITNESS WITHDREW)
 
COMMISSIONER:  We'll adjourn now and resume as soon as we 
can with the next witness. 

MR WINNEKE:  Yes, Commissioner.  

(Short adjournment.) 

COMMISSIONER:  There is an application for leave to appear 
by Mr Orman in relation to the next witness.  Counsel 
assisting doesn't oppose.  Assuming there's no - no one 
wants to be heard on the issue I'll grant leave to Mr Orman 
to appear in respect of the next witness.  Before we hear 
from the next witness the court, the hearing room will be 
closed except to people who probably already know they're 
entitled to stay.  So any members of the public should now 
leave.  Unless you've got leave to appear in respect of 
this witness you should leave the hearing room.

(IN CAMERA HEARING FOLLOWS)
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