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Executive Overview

1. These submissions are made in response to Counsel Assisting submissions with respect to Terms

of Reference 1 and 2 of the Royal Commission into the Management of Police lnformants

(Commission) served on us on 26 June 2020.

Procedural fairness

2. At the outset, it may be observed that Counsel Assisting took over four months to produce their

submissions. Counsel for Ms Nicola Gobbo was afforded a mere six weeks. An extension was

sought of the Commissioner but was refused — despite the introduction of Stage 3 and, latterly,

Stage 4 COVlD—1 9 restrictions in Victoria.

3. Counsel Assisting have provided three volumes of submissions totalling over two thousand pages.

In their submissions, it is apparent they had access to material not disclosed to Ms Gobbo as well

as material that was not tendered. That was tendered on 6 July 2020 but only provided to Counsel

(in read only electronic form by Victoria Police, not the Commission) on 4 August 2020.

4. Not all the untendered material has been provided. By the time of service of these submissions, not

all of it had been provided. This is contrary to the basic principle of procedural fairness. It is

submitted the entire process adopted was not procedurally fair, in contravention of section 12 of the

Inquiries Act 2014 (Vic) (Inquiries Act). This was exacerbated by the restricted conditions Ms

Gobbo found and continues to find herself in, and lack of access she has been granted to much of

the material relied upon by Counsel Assisting. More detailed submissions are made at Chapter 1

on procedural fairness. These reference the way Ms Gobbo has been treated unfairly during the

Royal Commission, including having been misled as to the context of private telephone calls with

the Commission.

5. To that end, we have not addressed every single adverse comment made in the submissions of

Counsel Assisting. We have not been afforded the time to do so. The focus of these submissions

has been on topics where Counsel Assisting seek specific findings against Ms Gobbo.

Approach of Counsel Assisting to the evidence

6. Throughout their submissions, Counsel Assisting have made adverse comment, often through

innuendo, without always seeking findings by the Commissioner. Unless specifically referenced
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within these submissions, they have not been addressed. The fact they are not addressed should

not be seen as any concession on behalf of Ms Gobbo.

7. As can be ascertained by considering these submissions, it is submitted that Counsel Assisting

have not considered all of the evidence.

8. The professional duties of Counsel Assisting are codified. They state, inter alia, that :

(a) A barrister who appears as counsel assisting an investigative/inquisitorial tribunal must

fairly assist the tribunal to arrive at the truth and must seek to assist the tribunal with

adequate submissions of law and fact.1

(b) A barrister who appears as counsel assisting an investigative/inquisitorial tribunal must not,

by language or other conduct, seek to inflame or bias the tribunal against any person

appearing before the tribunal.2

9. In this matter, it is submitted that Counsel Assisting lost sight ofthe primacy of the terms of reference

and fell into the temptation of pursuing individuals as standalone targets, one of which was Ms

Gobbo. In doing so, Counsel Assisting did not fairly assist the Commissioner, in that they had

adopted over time a pre-conceived narrative with evidence considered in the context of that

narrative, as opposed to allowing the evidence to lead to the conclusions.

10. An obvious example concerns the Thomas case study. Counsel Assisting sought to suggest that

Ms Gobbo and Victoria Police had misled MrThomas—

by hiding the fact that Mr McGrath had initially considered the murder of Mr Marshall to be a debt

collection as opposed to a murder.

11. This became the premise for many of their submissions relating to Mr Thomas. It was regularly

stated by Counsel Assisting that Counsel for Mr Thomas was deprived of cross—examination on this

very important point.

12. In fact, however, Counsel Assisting had in their possession material that demonstrated that Mr

Thomas, at his committal, was aware of the debt collection point and that Mr McGrath was

extensively cross—examined about it by Counsel over several days. This is not mentioned anywhere

in Counsel Assisting’s submissions and yet they had the transcript as in fact they copy and paste

parts of it in their submissions. That transcript was never provided by the Commission to Ms Gobbo.

‘ The Legal Profession Conduct (Barrister) Rules 2015, r 97.
2 The Legal Profession Conduct (Barrister) Rules 2015, r 98.
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It so happens Ms Gobbo had a copy of some of that evidence. This is considered in more detail in

the Thomas case study at Chapter 9.

13. There are many more examples of this selective use of material, some of which only Counsel

Assisting had, including the transcripts of Mr Cooper’s plea, which is detailed in submissions relating

to cash at Chapter 6 and also the Cooper case study at Chapter 10. It demonstrates that Counsel

Assisting have not been “fair” to Ms Gobbo.

Volume 3 — Affected cases

14. it is submitted that Counsel Assisting have failed to address the matters raised in the Terms of

Reference. It is why the assessment of what cases may be affected is particularly wide and without

significant analysis of individual cases, beyond those of Mr Cooper and Mr Thomas.

15. These submissions do not address volume 3 of Counsel Assisting‘s submissions. Again, the fact

they do not should not be seen as acceptance of anything contained therein, unless concessions

are specifically made within the submissions that follow. Any submissions of Counsel Assisting in

volume 3 should be approached with caution given the omissions made by Counsel Assisting in

relation to Mr Thomas and Mr Cooper, as detailed in the chapters relating to their cases.

16. it is not for Ms Gobbo to comment upon what cases may or may not have been affected by the

conduct of Victoria Police and herself. That is a matter for the Commissioner to answer and the

Courts to consider. To that end, Ms Gobbo makes no submissions beyond those where Counsel

Assisting seek specific findings.

17. Further, given that the Terms of Reference relate to affected people, and the definition of affected

people is those convicted, Ms Gobbo does not make specific submissions in relation to Operation

Petra, Operation Briars and others. This is notwithstanding that Counsel Assisting spent

considerable time on these matters.

18. Unusually, the Commission has asked that Ms Gobbo's legal team complete a table setting out brief

responses to each finding Counsel Assisting seek. We have not completed that table and decline

to do so. In our submission, tables of this kind create an unacceptable risk that the detailed

responses to Counsel Assisting submissions are given undue attention.
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21. As far as Mr Thomas is concerned, the submissions of Counsel Assisting are based on a

misleading, false premise.

22. in relation to Mr Cooper, it is not accepted that Ms Gobbo passed on significant information in

breach of legal professional privilege or confidentiality, given that the information related to ongoing

crime, that Mr Cooper could not be seeking legal advice about. Further, Mr Cooper described Ms

Gobbo as his best friend and it is apparent that much of the information he provided was in that

context. When Ms Gobbo attended the police to represent Mr Cooper, her actions were undertaken

due to her genuine fear that she would be killed if it became known she had assisted the police. in

addition, the advice she gave Cooper was appropriate in the circumstances—

23.

The evidence indicates that Ms Gobbo believed she was entitled to payment for her

services— As it happens, she was briefed to undertake tasks, which

she did, often successfully. For example, she represented Mr Rob Karam at a trial and was paid for

her work. Mr Karam was acquitted at that trial.

Legal professional privilege and conflict

24. The evidence demonstrates that many criminals provided Ms Gobbo with information in a social

setting or in a setting where they were discussing new criminal offending for which they had not

been charged. That does not attract legal professional privilege and can be disclosed in some
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circumstances as a permissible breach of confidentiality. One of the difficulties for the Commission

is trying to ascertain if the information provided was in fact the subject of any speci�¿c legal duties.

25. It is apparent that the real issue is that Ms Gobbo often acted in circumstances of a conflict of

interest. To that end, submissions are made as to the culture of conflict that existed at the time of

her practice and, to some extent, that perpetuate to this day. Those submissions are found within

the Thomas case study at Chapter 9.

Conclusion

26. Our overall submission is that a fair, balanced analysis of the evidence will reveal what Hon Murray

Kellam AO QC found; that Victoria Police (and Ms Gobbo) behaved negligently (in allowing Ms

Gobbo to breach her duties as she did). That conduct impacted upon the administration ofjustice

but was not unlawful, and was mitigated by the lack of oversight and guidance by senior decision

makers at Victoria Police. Moreover, Counsel Assisting submissions import the clarity of hindsight

analysis and fail to give due weight to the mistakes that decision makers make (including Ms Gobbo)

often in circumstances where good intentions are a motivating consideration.
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Part A — Legal Principles

1. Procedural fairness

Legal principles

28.

29.

30.

31.

32.

33.

Section 12 of the Inquiries Act states:

A Royal Commission may conduct its inquiry in any manner that it considers appropriate, subject

to —

(a) the requirements of procedural fairness;

(b) the letters patent establishing the Royal Commission; and

(c) this Act, the regulations and any other Act.

Section 14 of the Inquiries Act confirms that a Royal Commission is not bound by the rules of

evidence or any practices or procedures applicable to courts of record and may inform itself on any

matter as it sees fit.

Section 36 of the Inquiries Act sets out that where a Royal Commission proposes to make an

adverse finding against a person, the Royal Commission must be satisfied that the person is:

(a) aware of the matters on which the proposed finding is based; and

(b) has had an opportunity, at any time during the course of the inquiry, to respond on those

matters.

Consequently, it follows that the Commission can conduct its inquiry in any manner it deems

appropriate and is not bound by the rules of evidence and practices and procedures applicable to

courts of record. However, the Commission's powers are subject to the requirements of procedural

fairness.

There exists long-standing, well established principles established by the Courts relating to

procedural fairness, which must still be adhered to in a Royal Commission.

In Annetts v McCann (1990) 170 CLR 596, Mason CJ, Deane and McHugh JJ observed that:

It can now be taken as settled that, when a statute confers power upon a public

of�¿cial to destroy, defeat or prejudice a person's rights, interests or legitimate

expectations, the rules of natural justice regulate the exercise of that power
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unless they are excluded by plain words of necessary intendment. . .[A]n intention

on the part of the legislature to exclude the rules of natural justice. . .[is] not to be

assumed nor spelled out from 'indirect references, uncertain inferences or

equivocal considerations’. Nor is such an intention to be inferred from the

presence in the statute of rights which are commensurate with some of the rules

of natural justice. 3

34. The explanatory memorandum to the Inquiries Bill 2014 (Vic) (Bill) states that, where the Bill

imposes certain specific requirements in respect of procedural fairness (for example, section 36

which outlines the process to be followed in respect of adverse findings), it is not intended that these

provisions exhaust the content or scope of a Royal Commission's general obligation to afford

procedural fairness.4 The explanatory memorandum also confirms that a Royal Commission has

flexibility and independence in how it conducts its inquiry.5

35. As is apparent from the explanatory memorandum, section 12 of the Inquiries Act imposes on a

Royal Commission a general obligation to afford procedural fairness. The content and scope of that

obligation will be informed by the requirements of the common law.

36. Counsel Assisting refer in their submissions to section 12 of the Inquiries Act.6 They state that,

although the Commission is not bound by the rules of evidence (by reason of section 14 of the

Inquiries Act), "it has not disregarded them in so far as they assist in providing 'substantial justice'

to the parties concerned".7 It is not accepted that Ms Gobbo has been afforded “substantial justice".

37. Ms Gobbo’s right to procedural fairness is enlivened by the submissions, proposed findings and

comments made by Counsel Assisting.8 As much appears to be conceded by Counsel Assisting,

who state that the obligation to afford procedural fairness "extends to any person whose rights,

interests or legitimate expectations may be 'affected' in a direct and immediate way". They go on to

state that the variety of interests protected by the requirements of procedural fairness are not limited

to legal rights, and include "status, reputation, liberty, confidentiality, livelihood and financial or other

benefit".9

3 Annetts v McCann (1990) 170 CLR 596, 598.
4 Explanatory memorandum to the Inquiries Bill 2014, page 12.
5 Ibid.
5 Counsel Assisting submissions, Volume 1, [32].
7 Ibid [34].
8 See for example, Cornall VAB [1995] 1 VR 372, 396.
9 Counsel Assisting submissions, Volume 1, [64].
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38. The question of what is fair will depend on the nature of the matters in issue and what constitutes

a reasonable opportunity for a party to present its case in the circumstances. As Mason J observed

in Kioa v West (1985) 159 CLR 550, "the expression 'procedural fairness' conveys the notion of a

flexible obligation to adopt fair procedures which are appropriate and adapted to the circumstances

of the particular case".10

39. The fundamental basics of procedural fairness are that:

(a) a person who is the subject of a decision or finding is given a fair hearing (the hearing rule);

and

(b) the decision maker and the process adopted is not affected by bias or a reasonable

apprehension of bias (the bias rule).

40. It is submitted that the nature and conduct of Counsel Assisting offended both the hearing and bias

rule as far as Ms Gobbo was concerned.

The hearing rule

41. The hearing rule is a basic, trite, fundamental right of a person the subject of potential adverse

findings by a decision maker, such as the Commissioner. Simply put, it affords Ms Gobbo the right

to know of material that is potentially adverse to her so as to offer an opportunity to challenge and

respond to it accordingly. To that end, fairness dictates that Ms Gobbo be afforded sufficient time

to consider the material and provide instructions and challenge it accordingly.

42. In this particular Commission, the matter was undertaken akin to a criminal trial in that a number of

parties had standing leave, were represented by Counsel, and permitted to challenge some of the

witnesses that made adverse comments and allegations against a party. That process is therefore

the barometer of what procedural fairness principles applied to Ms Gobbo, such as being provided

material that was adverse to her interests in advance, to take instructions upon and be permitted

sufficient time to consider and challenge.

43. it is evident that, by adopting this process, the Commissioner intended for parties to be afforded

procedural fairness. it is certainly the case that Ms Gobbo was afforded the right to legal

representation, standing leave and an ability to cross-examine. Superficially, this afforded Ms

Gobbo procedural fairness.

1” Kioa v West (1985) 159 CLR 550, 585.
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44. However, when the circumstances upon which the hearing was conducted as far as Ms Gobbo is

concerned are considered objectively, it cannot be said that the process Ms Gobbo in fact received

was fair.

Breaches of the hearing rule

45. The hearing rule requires that affected persons be told in advance of material adverse to their

interests which is "significant, relevant and credible".11

46. To be able to properly challenge material that is potentially adverse to an individual, that individual

must be given an adequate opportunity to meaningfully consider the material, provide instructions

to allow investigation, and then prepare for cross-examination and the making of submissions.

47. However, from the very outset, Ms Gobbo and her legal representatives did not receive disclosure

of statements until very late. On occasion, the statements were served whilst the witness was giving

evidence. On other occasions, exhibits referred to as part of statements were never provided to or

sighted by Counsel for Ms Gobbo. Further, some exhibits were only ever seen when referred to by

Counsel Assisting and depicted upon the screen. Consequently, there was insufficient time to obtain

instructions from Ms Gobbo. Attached to these submissions as Annexure A is a schedule setting

out the date of service of statements coupled with the date the witness attended to give evidence.12

48. The inability to obtain instructions in time was compounded by the personal and situational

circumstances of Ms Gobbo. The Commission was aware from the outset that Ms Gobbo‘s living

and situational circumstances were such that obtaining instructions was not simply a process of

calling Ms Gobbo and obtaining instructions. Ms Gobbo’s historic mental and physical health issues

are set out in detail at Chapter 4. A large number of experts, unchallenged, have provided material

to the Commission relating to Ms Gobbo’s health and the consequent impact it has had on her

memory and her ability to give accurate information. Despite this, there was little to no weight given

to this when it came to disclosing material for instructions to be sought.

49. Further, it was known to the Commission that there was a process (and situation) here which meant

that obtaining instructions was not expedient. Notwithstanding this, disclosure of material occurred

in such a way that it made obtaining instructions and properly challenging witnesses on detailed,

historic information difficult and, ultimately, caused an unfairness.

1‘ lbid, 587; Johns VAustralian Securities Commission (1993) 178 CLR 408, 472.
‘2 Schedule prepared by MinterEllison, indicating dates of service of statements and exhibits and dates of witness cross-
examination.

F’aaige 1 1
ME___174819152__1



COM.0119.0001.0001_0013

50. Undeniably, much of the material was sensitive. However, to be permitted to see the material and

prepare as best in the circumstances, Counsel for Ms Gobbo and those instructing were the subject

of undertakings that allowed sight of the material. However, those undertakings did not permit

Counsel or the solicitors for Ms Gobbo to show Ms Gobbo the material and take instructions from

her. Those undertakings were only lifted (to a degree) when the Commissioner refused Ms Gobbo‘s

application to be excused from giving evidence. Consequently, Ms Gobbo was prohibited from

sighting material that was relevant to potential adverse comments against her.

51. Against this background, it may be noted that Victoria Police was responsible for disclosure

(including public interest immunity (Pll) redactions) and controlled what Ms Gobbo could and could

not see. It was well known from the outset that the positions of Ms Gobbo and Victoria Police were

in conflict. indeed, in the very first private conversation the Commission had with Ms Gobbo, this

was apparent. Nonetheless, the process was such that Victoria Police, a party that is the subject of

the Terms of Reference, controlled which parties received what material and upon what conditions.

The irony should not be lost on the Commission. As an example, when the first witness, Mr Neil

Paterson, gave evidence there were at least four differing versions of his statement at the Bar table

— with the Commission, Victoria Police, Source Development Unit (SDU) and Ms Gobbo having

differing levels of redaction (with the version provided to Counsel for Ms Gobbo having the most

redactions). Still some material referenced in that statement has not been made available to Ms

Gobbo or her legal team. The decision as to what was redacted and for whom was made by Victoria

Police with the acquiescence of the Commission. it has continued throughout the life of the

Commission.

52. Further, Counsel for Ms Gobbo only had access to the Informer Contact Reports (lCRs) and

transcripts at a police location. Unlike Counsel for other parties, who had free access to the material

as and when they required it, Ms Gobbo’s legal team had to attend at a particular location for access

and could not access this material as and when required. The manner the process was run allowed

this situation to develop as it did — where one party the subject of the Terms of Reference was

permitted to control access to relevant material to a party with which it was in conflict.

53. Accordingly, Ms Gobbo did not have sight of or access to the ICRs, the many hours or recordings

between her and her handlers or the transcripts of those meetings. This is despite Ms Gobbo being

one party to those conversations. There could be no realistic Pll claim as Ms Gobbo had discussed

the relevant sensitive matters over 15 years ago and was evidently well aware of them. However,
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she was denied access to them, whereas every single Victorian Police officer who came to give

evidence had sight of relevant contemporaneous material and was able to give evidence having

fairly refreshed their memory.

54. in stark contrast, Ms Gobbo was not afforded the same fairness. In the event, as the Commission

would be aware, Ms Gobbo had two days with her lawyers to prepare to give evidence. The

relevance of her health and circumstances is not rehearsed in detail here but is relevant. Two days

was not on any view a fair and appropriate amount of time for Ms Gobbo to prepare for cross-

examination (and criticism) relating to matters from many years ago.

55. Prior to those two days, a request for certain material to be provided to Ms Gobbo to read in advance

of those two days was made. Victoria Police frustrated that process. Counsel for the Commission

was asked to assist. It was wholly unsatisfactory. Ms Gobbo received one folder of material the

evening before meeting with her legal team and the other at the beginning of the second morning.

Yet, she was then cross-examined and criticised for her inability to recall some matters.

56. It is apparent that the unfairness complained of impacted on Ms Gobbo's evidence:

(a) Ms Gobbo was asked questions about transcripts that she had not heard or read, from up

to 15 years ago. She responded at times stating she wished to read the transcripts,13 and

that she had only heard a limited number of the audio files.14

(b) Ms Gobbo indicated she could not answer a particular question as she had not seen the

material and had not looked at all the conversations and was criticised for it.15

(c) Rather than cure the unfairness, Counsel Assisting asked, “can you just accept I’m putting

propositions put to you that is supported by materials we have.”16 How could Ms Gobbo

answer that?

(d) Ms Gobbo answering she cannot dispute what she does not know.17

(e) When Ms Gobbo sought to read a document that she was asked minute detail about,

Counsel Assisting replied, “We are trying to get through this without taking too long.”18

(f) Ms Gobbo asking for an opportunity to read a different transcript put to her.19

‘3 See eg, Transcript of Ms Nicola Gobbo (6 February 2020), page 13327.
‘4 lbid, page 13324.
‘5 Transcript of Ms Nicola Gobbo (7 February 2020), page 13456.
“5 Transcript of Ms Nicola Gobbo (6 February 2020), page 13332.
‘7 Transcript of Ms Nicola Gobbo (6 February 2020), page 13354.
‘8 Transcript of Ms Nicola Gobbo (6 February 2020), page 13359.
‘9 Transcript of Ms Nicola Gobbo (7 February 2020), page 13444.
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(g) Counsel for Victoria Police putting material that had not been tendered or served on any

party to Ms Gobbo — highlighting the unfairness in a party in conflict controlling disclosure.

It was only disclosed afterwards.20

(h) Consequently, Ms Gobbo’s evidence was that her evidence was accurate and true to the

best of her ability, without looking at all the material.21 Ms Gobbo was in effect pointing out

the unfairness that had accompanied her evidence.

57. The general unfairness of this situation was made clear to the Commission in written submissions

dated 21 October 2019 when it was pointed out that Ms Gobbo had not been provided the material

to consider, unlike virtually every other witness who attended the Commission, yet, Ms Gobbo had

the most material to consider.22

58. Further, it is apparent from Counsel Assisting’s submissions that reliance is placed on material that

was, at the time of writing, (i) never tendered,23 and/or (ii) never provided to Ms Gobbo or her legal

team, and/or (iii) Ms Gobbo was not cross—examined about. Again, this cannot be said to be

procedurally fair; in particular given the Commission adopted the procedure similar to a criminal

trial, as it did as far as hearings were concerned.

59. in the event, on 9 July 2020, Counsel Assisting “tendered” a large number of documents that are

referred to in volume 2 of their submissions, by producing to parties a 23 page schedule detailing

the material that was referred to but not provided to the parties. That material was then provided to

Victoria Police to review. On 4 and 5 August 2020, some of that material was provided to the parties

with standing leave to appear. This was two days before the purported deadline for providing

submissions. It is an example of the Commission permitting a party, Victoria Police, to control

proceedings. Further, it shows that lip service only was paid to the concept of procedural fairness.

One hundred and forty documents were provided days before the submissions were due to be

served.

60. After the hearings for Terms of Reference 1 and 2 were concluded, Victoria Police disclosed

transcripts and summaries of telephone calls between Ms Gobbo and Mr Cooper. From the

submissions of Counsel Assisting it is also apparent there exists material relating to calls between

Ms Gobbo and Messrs Thomas and Bickley. Some of that material is still outstanding and has not

2” Transcript of Ms Nicola Gobbo (11 February 2020), page 13728.
2‘ Transcript of Ms Nicola Gobbo (7 February 2020), page 13473.
22 Exhibit R0791, Submission of Counsel for Ms Gobbo, re: Publication of Private Phone calls, (21 October 2019), [8].
23 A schedule of these materials was provided to parties on 10 July 2020 (2 weeks after the submission were served).
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yet been provided to the legal team for Ms Gobbo, despite comment by Counsel Assisting on those

matters. This is after the service of Counsel Assisting’s submissions. On any view, it means the

Commission has had sight of material that materially impacts on findings and has not provided

those materials to Ms Gobbo to consider and respond to. That is, it is submitted, in direct breach of

section 12 of the Inquiries Act.

61. It also became apparent during the process that Counsel Assisting would speak to witnesses prior

to them giving evidence. There is no criticism of that process. However, the criticism is in the lack

of disclosure that such a discussion had taken place and material matters discussed that were

potentially adverse to Ms Gobbo.

62. For example, Counsel Assisting, Mr Woods, spoke to both Mr Cooper and Mr Bickley prior to their

giving evidence. Mr Cooper had not provided a witness statement and wanted a discussion with

Counsel Assisting to put his mind at ease. Counsel Assisting took Mr Cooper through his plan as

to what evidence he was to lead. This should have been disclosed.

63. On the Sunday before Mr Bickley gave evidence, he had a discussion with Mr Woods. When he

did, he amended his statement. That was not made clear on the Monday when Mr Bickley came to

give evidence. An amended statement of Mr Bickley was simply provided to parties without any

explanation. The process of how those changes occurred was not disclosed. This may be

contrasted with the criticisms made by Counsel Assisting in their submissions in relation to the

statement of Mr McGrath in July 2004 and amendments made to it.

64. Counsel Assisting have been afforded several months to draft their submissions. It is understood

from Counsel Assisting that they commenced in January 2020. It is also understood Counsel

Assisting sought an extension to the original deadline. Initially, affected parties, including Ms Gobbo

were provided eight weeks to respond to the lengthy, dense submissions. That in itself was not

sufficient. Despite delays in the provision of the submissions, with them eventually being disclosed

to Ms Gobbo‘s legal team in the late afternoon of26 June 2020, no extension to the time to respond

was granted. It means only six weeks have been provided to respond, despite the limitations of

access to material already set out herein. An application for an extension of time was made based

on this, and the fact that Victoria went into stage 3 (and later stage 4) COVlD-19 restrictions for a

large proportion of the time afforded to Ms Gobbo’s legal team. That application was refused.

65. Further, the Commission is due to receive submission from other parties with standing leave,

including Victoria Police, the SDU, the Office of Public Prosecutions (OPP), Mr Simon Overland
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and others. It is inevitable that they will make submissions that will seek adverse findings/negative

comment against Ms Gobbo. The Commission timetable did not incorporate an appropriate

opportunity to respond to those submissions. This would have meant, again, that the Commission

having before it material contrary to Ms Gobbo’s interests that Ms Gobbo would not have been

provided an opportunity to challenge. This would have been an affront to the principles of procedural

fairness. At the same time as seeking an extension, this significant procedural fairness issue was

pointed out. It is troubling that it was necessary to do so. Two weeks were requested on the

understanding that some of the other responses are voluminous and require time to respond. One

week was granted.

66. Taken together, these limitations shed light on the ability of Counsel for Ms (30b to fairly and

properly cross-examine witnesses in a meaningful way, based on instructions. Due to the procedure

adopted, Counsel were severely hampered in their ability to best represent Ms Gobbo’s interests

and challenge adverse evidence due to the process that developed during the life of the

Commission.

The bias rule

67. The test for apprehended bias/partiality is whether a well-informed hypothetical observer might

reasonably apprehend partiality on the part of the Commissioner (not Counsel Assisting).

68. In Flrman v Lasry [2000] VSC 240, it was held that if the conduct of Counsel Assisting a Royal

Commission was, or reasonably appeared to be, partial, and the Commissioner appeared to

condone that conduct, then the hypothetical observer might reasonably apprehend partiality on the

part of the Commissioner. Ashley J gave the following example of such conduct:

If the conduct of counsel assisting showed an evident and persisting inequality of

treatment as between witnesses espousing one view of the matters under inquiry

and witnesses espousing an opposing view, if one group of witnesses was

apparently aided in giving its account of events whilst the other group was

apparently frustrated in its attempts, and if a Commissioner either gave support

to or took no action to redress the situation which unfolded before him, it would

not be wrong to consider that support or inaction if all allegation of apprehended

bias on the Commissioner’s part was raised by an individual whose conduct was
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under scrutiny. Whether a conclusion adverse to a Commissioner might them be

drawn must depend on the particular circumstances?"

69. For the reasons set out below, it is submitted that a well—informed observer would apprehend bias

as against Ms Gobbo by Counsel Assisting. The Commissioner should be slow to simply accept

Counsel Assisting submissions without scrutiny, as to do so may give the appearance of bias.

70. From the outset, it was apparent that Counsel Assisting embarked on a pre—conceived narrative

and have not shifted from that view. If anything, the written submissions appear to further entrench

that narrative. For example, it is evident from these submissions that the way Counsel Assisting

treated some witnesses (Messrs Thomas, Bickley and Cooper) was more favourable than others

(Ms Gobbo, the SDU, Purana members) — Counsel Assisting were quick to label the latter liars, but

more reticent to consider dishonesty of the former. There are specific submissions relating to

Messrs Thomas, Bickley and Cooper that set out the lies given by those witnesses and Counsel

Assisting's failures to even acknowledge the lies.

71. Throughout the currency of the Commission, Counsel Assisting embarked upon a narrative that

was akin to a pursuit of Ms Gobbo (and others); necessarily this detracted from a focus on cases

affected (the main term of reference directed by the Victorian Government). In many respects,

Counsel Assisting submissions demonstrate this. Beyond two case studies, the Government are

hardly helped as to which cases have been truly affected by Ms Gobbo working as a police informer.

72. There are far too many examples to indicate that Counsel Assisting embarked on a particular

narrative with a closed mind and in a biased way, but some examples follow.

73. When it came to Ms Gobbo reporting to her handlers that she had gone into a fellow barrister’s

room and looked at some material, Counsel Assisting repeatedly described this as a “burglary’.

However, it is obvious that Ms Gobbo (even if trespassing) lacked the requisite criminal intent (such

as entering to steal), The result was sensationalist headlines that were inaccurate. Counsel

Assisting submissions demonstrate that the entering Ms Cure‘s office was not a criminal offence —

as they eschew any suggestion that a burglary was committed.

74. Other examples of not referring to all the evidence or all the relevant law include:

24 Firman vLasty [2000] V80 240, [28].
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(a) suggesting Ms Gobbo committed a breach of the Australian Crime Commission Act 2002

(Cth) or the Police IntegrityAct 2008 (Vic), by referring to the legislation but not then pointing

out the statutory defence which Ms Gobbo's explanation clearly enlivened;

(b) suggesting Ms Gobbo had obtained $60,000 from Mr Karam by deception despite the legal

issue ofdishonesty and, more so, that $50,000 of that $60,000 represented fees Ms Gobbo

received for representing Mr Karam during a trial — where he was found not guilty;

(0) not cross—examining Ms Gobbo about the memorandum to Mr Allan SC. Not only do

Counsel Assisting seek an adverse finding against Ms Gobbo about this (which is a breach

of procedural fairness), they do not even refer in detail to Mr Carl Williams‘ complaints which

put the memorandum into context;

(d) tendering Mr Solomon‘s statement which was adverse to Ms Gobbo and not calling him for

cross—examination, despite having had possession of the statement for a lengthy period of

time. Other relevant witnesses were not called, such as Ms Tess Walsh AC; and

(e) referring to the case of the Nguyens. This was never considered evidentially at all and Ms

Gobbo was asked no questions about it.

75. Another example relates to asking Ms Gobbo if she sought an ethics ruling relating to representing

a party when in a conflict. Ms Gobbo was criticised for it. it is well known that the issue of conflicts

of interest can be complex and hardly straightforward. This was highlighted by the fact that one of

Counsel Assisting in fact represented Mr Fox of the SDU at the independent Broad-based Anti-

corruption Commission (iBAC) proceedings before Kellam J, yet this only came out when Counsel

Assisting were critiquring Mr Sandy White who pointed out the irony in the questions. It is evident

that the public would not have learnt of Counsel Assisting’s own conflict.

76. it was also clear that, rather than follow the evidence and consider whether or not lawyers or

organisations knew of Ms Gobbo’s behaviour and/or condoned it beyond Victoria Police (such as

prosecuting bodies, prosecuting barristers, defence barristers etc), Counsel Assisting refused to

consider that colleagues and former colleagues may also have a knowledge about matters and did

not investigate them despite having an opportunity to consider if a culture existed within the

profession. Rather, the only lawyer who was scrutinised and criticised was Ms Gobbo.

77. For example, Mr Horgan SC, Senior Crown Prosecutor, clearly knew that Ms Gobbo was acting in

conflict; not only did he allow it, he also used it in his closing address to the jury in the Carl Williams
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trial. Mr Horgan knew Ms Gobbo acted for Mr McGrath; at one of his pleas, he was involved in plea

resolution relating to him. He was also involved in discussions with Ms Gobbo during those plea

discussions when he asked who does she act for and does she have a conflict. Conflicts were

discussed. On another occasion Ms Gobbo discussed her “difficult position" within the context of

the negotiations and her representing several parties. Mr Horgan SC was present questioning Mr

Thomas when Ms Gobbo represented him at the Australian Crime Commission (ACC). He also

knew that she represented Mr Thomas before King J. Evidence shows that he spoke to Ms Gobbo

and asked when Mr Thomas was going to plead. There is also evidence to show that Mr Horgan

SC in fact made submissions before King J that Solicitor 1 not act as she was acting in conflict. He

also made clear to Mr Gavin Ryan that Mr Brand could not act for Mr Andrews due to conflict. This

demonstrated that he was alive to people acting in conflict situations and acted as necessary. It is

of note that the OPP also would have been aware as the lawyer with conduct was involved

throughout the proceedings, as well as Mr Horgan’s junior at the time, Mr Tinney (now Tinney J).

However, he said nothing relating to Ms Gobbo. This was despite Mr Horgan SC being the lead

prosecutor for all the gangland murders. The OPP had a vested interest in those who rolled when

represented by Ms Gobbo rolling. it was left unexplored that the Senior Prosecutor appeared to be

aware of these facts and would then use them in his closing submissions to the jury trying Mr Carl

Williams for murder. Counsel Assisting appear to have simply accepted Mr Horgan’s response (via

the Director of Public Prosecution's (DPP) statement) that he could not recall matters.

78. Mr Rod Wilson was asked about an entry in the Source Management Logs. They appeared to

indicate that during the prosecution of Mr Mokbel for the murder of Mr Lewis Moran, Mr Rapke was

made aware that Ms Gobbo was potentially involved in Operation Briars (as a human source), and

this would have to be disclosed in the Mokbel proceedings in response to a subpoena. The advice

from Mr Rapke, then DPP, was that either the charges would have to be withdrawn against Mr

Mokbel, or a confidential affidavit provided to the Court although the judge in question would not

entertain it. Mr Wilson’s evidence was that it was obvious from the material that Mr Rapke knew

about Ms Gobbo‘s role as a human source. This was in October 2008.25

79. There are other examples. Ms Gobbo was a relatively junior barrister when acting for Mr McGrath

and others in 2003. Those around her were acting in conflict; there was evidence Barrister 1 was

not permitted to represent a party at a coercive hearing as he had acted for another party, with Ms

25 Transcript of Mr Rod Wilson (5 December 2019), pages 10525-26.
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Gobbo his junior. Barrister 1 played a significant part in Ms Gobbo’s career development. Further,

Mr Sean Grant (now a Judicial Officer) appeared for one of the gangland criminals early in

proceedings and then changed later in proceedings, all of which Ms Gobbo was involved in.

However, no investigation into that conduct nor its subsequent impact on Ms Gobbo was considered

by Counsel Assisting. To do so would have meant accepting the evidence of Mr Stuart Bateson,

who coincidentally is another person who Counsel Assisting determined from early on would be

severely criticised.

80. There was evidence of other barristers (now Judicial Officers) becoming aware of Ms Gobbo’s role

but no investigations being undertaken by Counsel Assisting. There was material to suggest two

current Supreme Court Judges, the Commonwealth Director of Public Prosecutions (CDPP) and

DPP/OPP knew of Ms Gobbo at the very least acting in conflict. The CDPP became aware in 2011

that Ms Gobbo was a police informer and involved in the Tomato Tin bust, yet nothing was done in

relation to that case. The main protagonists were not sentenced for around six months after the

CDPP became aware of Ms Gobbo’s role. It is well understood that Crown Prosecutors and Judicial

Officers cannot be compelled to attend a hearing; it does not however preclude Counsel Assisting

considering the evidence and where it takes them with an open mind.

81. At times, for understandable reasons, Ms Gobbo would indicate that the lapse of time had made

matters difficult (not forgetting the medical evidence relating to Ms Gobbo that Counsel Assisting

were aware of) but Counsel Assisting were quick to label her dishonest. On the other hand, a

number of witnesses whom Counsel Assisting’s narrative characterised as victims, such as Messrs

Cooper, Thomas and Bickley, would demonstrably lie but were not challenged.

82. There are specific submissions made separately in relation to Mr Bickley. However, the use of him

by Counsel Assisting demonstrates their partisan nature; Mr Bickley during his evidence repeatedly

said anyone who suggested he had met Mr Cooper prior to the time when_

_was lying. He repeated this on oath, vehemently on several occasions. As it

transpired, during his evidence, Victoria Police disclosed a transcript of that recording. Not only did

it reveal both men knew each other, knew about their family dynamic, but they also discussed

events from Mr Cooper's party (which Mr Bickley had denied attending but it is apparent from the

transcript he had attended). When faced with this, it was raised with Counsel Assisting (Mr Woods)

that perhaps a party cross-examine Mr Bickley explaining that it was clear he was a liar. Counsel

Assisting assured the parties he would put this. This did not happen. Instead, Counsel Assisting
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tried to repair the damage, as though Mr Bickley was his witness, and instead asked if Mr Bickley

was mistaken given the passage of time. It should not be forgotten that Mr Cooper in evidence

accepted that he had met Mr Bickley on several occasions and that Mr Bickley was at his party,26

thereby evidencing Mr Bickley's dishonesty.

83. Counsel Assisting have now retreated from Mr Bickley’s assertion that the Police had in fact

provided Ms Gobbo as his lawyer (which is patently a lie). However, rather than concede Mr Bickley

had committed perjury and lied before the Commission, Counsel Assisting instead have simply

suggested that the evidence was equivocal and “it is submitted that the Commissioner need not

resolve that conflict”.27 These matters are addressed in more detail in the Bickley specific

submissions. However, given the subject matter and the terms of reference, the allegation raised

by Mr Bickley ought to be resolved by the Commissioner. This is because he was alleging the police

had conspired to have Ms Gobbo represent him.

84. in relation to the Gangland murders, virtually every single witness gave evidence in a closed court.

This was on the basis that it allowed them to speak freely and be able to give evidence fairly. As a

consequence, Messrs Bateson, Flynn, O‘Brien, Rowe, Thomas, Cooper and Bickley were permitted

to give evidence for parts/all of their evidence in closed court. Ms Gobbo and Mr Overland were not

permitted to. it resulted in unfairness to Ms Gobbo — it is clear from the evidence that at times Ms

Gobbo was unclear who Counsel Assisting was referring to. She even articulated unfairness

herself.28 This all in the context of the medical evidence as to her ability to answer questions. When

it was raised with the Commissioner the response was for any unfairness to be cured in re-

examination by Ms Gobbo’s counsel in private. This was an unsatisfactory palliative cure; Ms Gobbo

was being criticised by Counsel Assisting in a public arena; to cure the unfairness in a private

session was no cure at all.

85. in addition, during the cross—examination of Ms Gobbo, Counsel Assisting would frequently cut Ms

Gobbo off, talk over her, misrepresent evidence to her and put material to her that Ms Gobbo made

clear she had not seen. Counsel Assisting’s narrative was such that there was an impression that

Ms Gobbo‘s answers to evidence were irrelevant. it was simply a matter of getting through her

evidence as quickly as possible, to allow Counsel Assisting to then criticise her in their submissions.

25 Transcript of Mr Cooper (20 January 2020), page 12419.
27 Counsel Assisting submissions, Volume 2, [1308].
28 Transcript of Ms Nicola Gobbo (6 February 2020), pages 13333-4.
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Ms Gobbo was asked questions repeatedly. When complaint was made on her behalf, they were

rejected. in fact, on one occasion, the Commissioner’s response was:

MR NATHWANI: No, no, this is the same question that we keep coming back to

over and over again.

COMMISSIONER: I think it would be quicker if we just get the answer and then

we 7/ move on. All right.

MR NA THWANI: Or not repeat it.

COMMISSIONER: We’ll just get the answer and move on. Thanks, Mr Nathwani.

Could you answer the question, Ms Gobbo?---Sorry, can you say it again,

please 7’29

86. It is expected that there were pressures of time, but it is unfortunate that expediency was accorded

a higher priority than fairness at times in the case of Ms Gobbo.

87. It is also submitted the Commissioner allowed Counsel Assisting‘s narrative cloud her View. When

presented with medical evidence relating to Ms Gobbo‘s health and ability to provide evidence, the

Commissioner referred to one line of a hypothetical, lengthy conversation where Ms Gobbo

suggested to her handlers that she feign illness to get an adjournment for Mr Cooper’s plea. The

fact the Commissioner was prepared to refer to one line taken out of context as against Ms Gobbo

was surprising. This is particularly so given that elsewhere in the transcript Ms Gobbo said to her

handlers after that comment that “we need to come up with a reason and I cannot lie.”30

88. Further evidence of Counsel Assisting’s commitment to their narrative is revealed by the content of

their submissions. There are no references to the cross-examination of any other party beyond

Counsel Assisting, evidencing a reluctance to consider evidence adduced by other parties in a

balanced, fair way.

89. The reticence of Counsel Assisting to make any adverse findings as against Mr Pope is not

supported by a fair assessment of the evidence. It has been evident throughout the proceedings

that Ms Gobbo and the SDU were deemed most culpable in Counsel Assisting‘s view. Both Ms

Gobbo and the SDU were in conflict with Mr Pope. Ms Gobbo was registered by Mr Pope; he

apparentlyforgot this when signing an affidavit in 2011. Ms Gobbo also alleged a sexual relationship

29 lbid, page 13311.
3” Transcript of conversation between Ms Gobbo and her handlers (5 April 2006), VPL.OOO5.0076.1119.
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with Mr Pope. The affidavit he provided denied this. As it transpired, diary entries of Ms Gobbo

undermined Mr Pope’s affidavit. When Mr Pope was investigated for that matter, he was stood down

from any decision making in relation to Ms Gobbo. It is evident he paid no more than lip service to

this (and also demonstrated relevant conduct as far as the upper echelons of Victoria Police were

concerned). As far as the SDU were concerned, they were the scapegoats of the Comrie Review

and were shut down, with Mr Pope the prime driver of this. He evidently had an interest in shutting

them down given his prior registration of Ms Gobbo and the allegations made against her. He

escaped all criticism from Counsel Assisting. It is on that basis Counsel Assisting ignored the diary

entries that undermined his account. Mr Pope and the proposed findings are considered in more

detail at Chapter 11.

90. it is accepted the relationship between Counsel Assisting and the Commission is not like judge and

prosecutor. However, in this matter, the Commissioner permitted Counsel Assisting to embark on

the narrative and behaviour they did, at times without criticism or control. Here, the closeness of

the relationship between the Commissioner and Counsel Assisting was perhaps best demonstrated

with the Commissioner mid hearing saying, “Just a moment, Megan,31” to Counsel Assisting. As it

transpires, the transcript was automatically amended and does not reflect the actual wording used,

which can be confirmed by the audio recording. Further, the Commissioner often referred in public

hearings to Counsel Assisting as “we” and “us".

91. in addition, the Commission, encouraged by Counsel Assisting, deployed tactics akin to those it

now seeks to criticise Victoria Police and Ms Gobbo about, in that it misled Ms Gobbo as to the

nature of telephone conversations to her detriment.

92. Ms Gobbo was deemed to have a reasonable excuse not to attend on 19 March 2019.

Consequently, after communication from Mr Howard Rapke, senior solicitor for Solicitors Assisting,

it was agreed Ms Gobbo would engage in a conversation with Counsel Assisting and members of

Solicitors Assisting.”- An email followed stating that the Commissioner wished to be involved and

present in the phone conference and asked if Ms Gobbo objected,33 making clear the conversation

would not be on oath.

3‘ Transcript of Mr Dannye Moloney (20 February 2020), page 14566.
32 Exhibit R0557, Letterfrom Howard Rapke to Solicitors for Ms Gobbo, (18 March 2019).
33 Email from Howard Rapke to Solicitors for Ms Gobbo, (18 March 2019 at 7pm).
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After the first private discussion on 20 March 2019, Mr Rapke wrote again,34 asking for a further

conversation to assist in advance of hearings on 15 April 2019 and that the conversation “WI/[mirror

the last occasion”. That telephone call occurred on 11 April 2019. A similar process occurred on

13 June 2019. Thereafter, Mr Rapke provided the transcripts of those telephone conferences.

The Commission had accepted that Ms Gobbo was not fit to give evidence on oath, but nonetheless

sought her assistance (in a non-evidential way) despite accepting she had a reasonable excuse not

to give evidence (“poor physical and mental health, suffering from considerable pain for which she

is being medicated”).

The Commissioner in the first hearing identified that the hearing was not under oath and it meant

that (i) Ms Gobbo was not provided the protections under the Inquiries Act?“5 and (ii) any weight that

could be attached to what Ms Gobbo said would be limited at best as it was not under oath.36 It was

made clear to the Commission that Ms Gobbo had not been provided with any of the relevant

material to review prior to answering questions.37

Notwithstanding the fact that Ms Gobbo had been deemed to have a reasonable excuse not to

attend and give evidence at that time, and had not considered much, if any, of the material, the

Commission ordered disclosure of that material to other parties. As was then evident from her

evidence, Ms Gobbo was cross—examined and criticised by parties for the answers she gave.

The Commission had brought about that unfairness by misleading Ms Gobbo as to the nature of

the calls (a conference, where initially the Commission was not to be present, and when it was

suggested the Commissioner was going to be, Ms Gobbo was asked if she objected), obtaining

information not on oath but instead obtaining information (akin to instructions) to allow Counsel

Assisting to prepare cross—examination of upcoming witnesses. The informal nature was not just

evident by the emails in advance nor the conduct of the conference (for example, no oath was

made) but also by the fact that Ms Gobbo's children were present and could be heard during the

conversations.

To then use this material as the Commission did, despite submissions to the contrary, was akin to

breaching Ms Gobbo’s confidence and by analogy, similar to disclosing privileged material, which

of course is the subject matter of the Commission. It also attended procedural fairness on Ms Gobbo

34 Letter from Howard Rapke to Solicitors for Ms Gobbo, (7 April 2019).
35 Exhibit RC787, Transcript of conversation between Ms Gobbo and the Commission (20 March 2019), page 21036—38.
35 lbid, page 21022-28.
37 lbid, page 166.25-41 and then again, at pages 21339-2148.
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as she was criticised for answers despite the limitations of her ability to answer questions at that

time, that the Commission was all too aware of.

99. All of the matters referred to herein, taken together or in isolation, would lead a well—informed

bystander to apprehend bias from Counsel Assisting as against Ms Gobbo. That being so, the

Commission should be slow to simply accept the narrative set out and the submissions made by

Counsel Assisting.

100. For the aforementioned reasons, it is submitted that, despite the best intentions of the

Commissioner, Ms Gobbo did not receive a procedurally fair hearing.
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